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THE JoURNAL closes its seventh voi- 
ume with the year 1892, three and a 
half years old, with more readers than 
ever before, and a very promising out- 
look. To the best of our ability, we 
try to serve our constituents faithfully 
and give them value for value. Those 
that have been with us from the start 
have noticed the increased number of 
our reading pages, and the widening of 
the range of subjects comprehended. 
We aim to be practical and progressive. 
We are increasing our staff and working 
on several new features for the year 
1893 which we trust will be appreciated. 
We invite criticism and suggestion and 
will be much aided by it. Do not hesi- 
tate to haul us over the coals for giving 
too much space to this; too little to 
that. Give us the benefit of your ideas 
as to what kind of information is most 
useful to you. Be sure and send in for 
discussion any actual or hypothetical 
question which may arise in your daily 


business. Its consideration will be use- 
ful to many other readers. Remember, 
we appear twice a month, and the reply 
will early reach you. Do not fail to 
avail yourself of our columns, when you 
have any topic to discuss, or any doctrine 
or custom to attack. 

Giancing at the last page number cf 
this book you will find it to be ‘‘ 504.” 
That is over 1,000 pages a year, of 
valuable information of every kind. 
Compare this with other, and apparently 
larger, magazines, and you will observe 
that, after all, we hold our own in 
quantity of reading matter, and at a 
much smaller subscription price. 

In conclusion, the friendly feeling of 
our subscribers is presumed upon to 
speak a good word for us to their neigh- 
bors, if they deem the JouRNAL worthy 
of increased patronage. 


CONGRESS is now in session and _ vari- 
ous measures have been introduced in 
both houses looking to change and re- 
formation in the laws respecting bank- 
ing, silver, and other financial subjects 
of national concern. None of the bank- 
ing or silver bills have as yet got further 
than committee, and what action the 
present congress will take upon these 
measures cannot be foretold with cer- 
tainty. The silver purchase policy is 
moved upon in various ways. A bill 
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has been introduced to repeal those 
portions of the law of 1890 providing 
for purchase of bullion and issue of 
notes, leaving in force the clauses re- 
pealing the law of 1878 and providing for 
the covering of the national bank re- 
demption fund (formerly specially held) 
into the general treasury. Another 
measure provides for total repeal. A 
third takes the form of an enactment 
for the discontinuance of further pur- 
chases, and also proposes that the bank 
redemption fund be again specially held 
as a special security, as was formerly 
the case. The reasons underlying the 
distinctions in these measures are briefly 
stated elsewhere. 

A still further measure may be de- 
scribed by the frequently used phrase 
**stop buying and commence selling,” 
providing for the sale of a portion of 
our accumulated stock of silver, and the 
replenishment of our gold stock with 
the proceeds. 

Upon the subject of banking, the 
comptroller has recommended the ex- 
tension of the national debt by a two 
per cent. bond, the removal of the tax 
upon circulation, the allowance of a 
bank currency to par of deposited bonds, 
and the reduction of the minimum bond 
deposit to $1,000, in case of banks of 
$50,000 capital, and $5,000 where there 
is a larger capital. A bank bill has 
been introduced in the House by Mr. 
Andrew of Massachusetts to carry out 
these recommendations of the comp- 
troller, with the exception of the two 
per cent. bond proposition. Another 
bank bill has been introduced by Mr. 
Harter of Ohio, for a combined national 
and state bank currency, substantially 
as advocated by him before the Ameri- 
can Bankers’ Convention, and elsewhere, 
but with the important modification 
that no state bank shall be exempt 
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from federal taxation on its circulation, 
unless it provides security similar to 
that required of national banks. 

A bankruptcy bill trembles in the bal- 
ance in the Committee on Rules, and an 
anti-option bill is the subject of much 
rhetoric in congressional halls. 

The present congress, therefore, has 
before it many problems of importance 
to our readers, and we trust that the 
outcome will be a satisfactory one to all 
business interests. 


THE question whether a commercial 
instrument is negotiable, or non-nego- 
tiable, is obviously of the utmost practi- 
cal importance to discounting bankers 
in many cases, as upon its determin- 
ation may depend their right to en- 
force it free from equities or defenses 
set up by prior parties. Various are the 
considerations, in different instances, 
involved in a determination of this ques- 
tion. One of the questions which fre- 
quently arises is—does the insertion in 
a promissory note of a provision for the 
payment of attorney's fees, deprive the 
instrument of its negotiable character 
by rendering uncertain the amount to 
be paid? In the case of the Farmers’ 
National Bank of Valparaiso, Ind., pub- 
lished in this number, this is one of the 
questions involved, and the banker will 
find, embodied in the text of the court’s 
opinion, a statement of the status of a 
large number of states upon this ques- 
tion, disclosing a conflict of decision in 
different jurisdictions. 

This case is also valuable as _illustrat- 
ing how a corporation may be held upon 
its accommodation paper, when in the 
hands of a dona fide holder, although 
the making of an instrument of this 
character is beyond the corporate power. 
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WE are presented in this number 
with another illustration showing the 
necessity for every banker acquiring 
commercial paper to make sure that it 
carries ‘‘ full measure,” as the saying 
goes—that is, that it is not open to 
some defense, unexpectedly interposed 
by the maker, from which the banker 
supposes himself exempt. In the case 
to which we refer, six notes were trans- 
ferred by an indorser to a bank, all 
having the same maker and indorser, 
three of which, at the time of transfer, 
were past due; the other three, not yet 
matured. When the occasion for en- 
forcement by the banker arrived, the 
maker, in substance, said: 

‘*T have a good defense against the 
payee upon all of these notes; the three 
which you acquired after maturity are, 
of course, subject to this defense, and I 
claim that the very fact that three of 
these notes were so past due, charged 
you with notice that the other three 
were equally lame paper, and conse- 
quently you do not occupy the vantage 
ground of a dona fide holder.” 

The decision of the federal court, 
which we publish, is to the effect that 
under the general commercial law, the 
three past-due notes did not, of them- 
selves, charge the banker with notice 
of defenses to the other three; yet, 
it appears, the law of Georgia upon 
the subject, which the court declined to 
follow, is different. The case to which 
we refer affords valuable reading upon 
this subject, and time spent in perusing 
the language of the court will not be 
wasted. 


A VERY instructive address upon 
‘* Bank Credits,” which is characterized 
throughout by sound common sense, 
was recently delivered in Philadelphia 
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by Mr. James G. Cannon, of the Fourth 
National Bank of New York. The sub- 
ject is one which appeals to the thought- 
ful consideration of bankers, and we 
feel that many of our readers would be 
pleased to read Mr. Cannon’s views. 
The paper, therefore, will be published 
in full in the January 1 JouRNAL with 
some crude thoughts of our own upon 
the same subject. 


Bankers in New York should read 
with attention the opinion of the su- 
preme court in Zompkins v. Hunter, as 
it discusses at length, and in an inter- 
esting manner, the various schemes 
adopted by insolvents to place their 
property in the hands of certain favored 
creditors, leaving the remainder out in 
the cold, and shows what the courts of 
the state have held, when many such 
transactions have come before them for 
review. Banks, who figure largely as 
creditors, are peculiarly interested in 
all questions involving the power and 
ability of insolvent debtors to dispose of 
their property other than ina fro rata 
manner, as upon this knowledge must 
they calculate their chances of payment, 
as against other and hostile creditors. 

When a business man becomes insol- 
vent, the simple mode pointed out by 
the law of New York state is an assign- 
ment for the benefit of all creditors, 
wherein preferences may be given to the 
extent of one-third. But a large class 
of debtors, and of creditors as well, are 
not always satisfied with this mode. 

The debtor may want to give his all 
to relatives, who may be actual, and 
may be fictitious creditors, and who will 
take care of him out of the assigned 
property. Or he may desire to favor 
one or more dena fide creditors to an 
extent greater than the law would allow 
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under a general assignment. It is re- 
specting cases of this latter character 
that the decision now published deals, 
and the results of a number of New 
York cases are cited, which throw light 
upon the attitude of the courts of the 
state upon the subject. 

The present decision, in brief, is that 
a transfer by an insolvent debtor of all 
his property to a dona fide creditor, will 
be held void as to other creditors, where 
it is coupled with an agreement that the 
debtor will not make a general assign- 
ment of his property lest it might invai- 
idate, as an unlawful 
previous transfer to the creditor. 

It will be noticed on reading the de- 
cision that the extreme care exercised by 
the creditor (a bank) in obtaining the 
‘‘no assignment” agreement, in order, 


preference, the 


as it thought, to make more certain the 
validity of the transfer to itself, was the 
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very fact which led the court to declare 
that a fraudulent intent in the parties 
wus shown, sufficient to render void the 
transfer. The very converse of this 
transaction is also shown, in a previous 
decision, to have a like effect. That is, 
first, a transfer by an insolvent debtor 
to a favored creditor; second, lest such 
transfer should be assailed, an assign- 
ment, in form, under the general assign- 
ment act, to a friendly assignee, who 
would not bring any action to set aside 
the previous transfer. This transaction, 
when known to and participated in by 
the favored creditor, is regarded by the 
courts as fraudulent, and void as against 
Other unique 
schemes are cited by the court, as being 


judgment creditors, 
the subjects of decision; and we recom- 
mend a careful reading of the opinion 
of the court in the Zompkins Case as 
yielding useful knowledge. 
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REVOCATION OF CHECK BY DEATH OF DRAWER. 


HAT is the effect of a checkdrawer's 
death upon the subsequent pay- 

ment of his checks? This is a question 
frequently asked, and not always clearly 
understood by bankers. General senti 
ment, we believe, is quite unanimous 
as to what the law should be, namely, 
that the death of a drawer of a check 
should not defeat its payment by the 
bank ; that is, if presented within a reason- 
able time thereafter. Payments nowa- 
days, are largely made by checks, and 
the giving of a check in payment of an 
account or other debt, practically settles 
the transaction between the parties. 
That death should re-open it, and rele- 
gate the holder to the delay in payment 
attendant upon administration of the de- 
cedent’s estate, is a requirement con- 
trary to sound business policy, and at- 
tendant with many _ inconveniences. 
Take a single illustration. A mails his 
check in payment of a debt to B who 
resides in the country. Shortly there- 
after A dies. But before A’s death, B 
has paid the check over to the country 
store-kKeeper in settlement of his ac- 
count; receiving change, which he has 
spent. The store-keeper has also trans- 
ferred the check to another, and the 
instrument, before presentment to the 
bank by the last holder, has done duty 
ina limited way as a circulating me- 
dium between various small traders. 
Upon presentment, the holder is in- 
formed that the drawer has died, and 
the executor or administrator has noti- 
fied the bank, and called for the funds. 
Consequently the check is not paid, and 
trouble and inconvenience is generated 
among the successive transferees in 


calling for and making repayment, while 
the payee, or any subsequent holder 
who chooses to retain the check for pay- 
ment in future from the estate, is also 
delayed and inconvenienced. 

Having seen what the law should be, 
the question may be asked, what is the 
law? A general reply for the whole 
United States would be, ‘‘ Well, its 
various.”" There are two contrary doc- 
trines prevailing in different jurisdic- 
tions respecting the effect of giving a 
check for value; one is, that the check 
constitutes an assignment to the holder 
of the amount on deposit, which it calls 
for; the other, the check is not an as- 
signment. In those states which regard 
a check as an assignment, the subse 
quent death of the drawer will not 
affect its payment. The checkholder’s 
right to the money as against the drawer 
is vested, and cannot be divested by 
the subsequent death of the party from 
whom the right was acquired. Of course, 
if the bank without notice of the check 
should pay over the funds to the repre- 
sentative, the holder would lose his op- 
portunity of payment, equally as where 
a later executed, but earlier presented, 
check was presented and paid, using up 
the funds. But mere knowledge or no- 
tice of the drawer’s death to the bank 
would not affect the checkholder’s right 
to the fund while the money remained 
on deposit. In this connection, it might 
be well to suggest a statutory require- 
ment that, upon a drawer’s death, his 
balance should remain on deposit for a 
reasonable stated period in order to 
protect the right of payment of outstand- 
ing checkholders. 
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Coming now to those states where a 
check does not operate as an assign- 
ment of the funds to the checkholder, 
while there are not many decisions upon 
the point, such as exist, are to the 
effect that the death of the drawer oper- 
ates as a revocation of the bank’s au- 
thority to pay his checks; although, of 
course, all payments by the bank before 
knowledge or notice, are valid and 
chargeable. This doctrine originated 
in England in a case where a check had 
been given asa gift, without consider- 
ation, and it was held that the gift of a 
check payable to bearer was not a valid 
donatio mortis causa, or an appointment 
or disposition in the nature of it.* And 
in a Pennsylvania case the court says,t+ 
**A check may be revoked before pre- 
sentment by the drawer’s death, or by 
his order not to honor it, but if not re- 
voked it is the duty of the bank to pay 
on demand.” 

But the application of this doctrine 
that death revokes the authority of an 
agent, in the case of checks given for 
value, as are 99 out of every 100 such 
instruments, has been forcibly criticised 
and attacked by Mr. Daniel and other 
eminent writers upon negotiable paper 
and banking, and shown, even in view 
of existing rules of law, not to speak of 
the common sense of the case, to be 
open to objection. It is a well estab- 
lished principle that an authority coupled 
with an interest is not revocable. The 
giving of a check to a payee for a valu- 
able consideration (and the check im- 
ports value) is an authority to the payee 
to collect the check from the bank cou- 
pled with a vested interest in the check 

Now, (as Mr. Daniel says) ‘‘if the 
banker’s authority to pay be revoked by 
the drawer's death, we are driven to, 





*Tate v. Hilbert, 2 Ves. Jr. 118. 
+Trunkey, J. in Saylor v. Bushong, too Pa. 23. 
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this paradoxical conclusion: That an au- 
thority coupled with an interest may be 
practically revoked and annulled by the 
revocation of another authority not cou- 
pled with an interest; and the law would 
appear in this state of self-stultification 
that the authority to collect the amount 
continues, and is irrevocable, while the 
authority to pay, which is necessary to 
its exercise, ceases by revocation! Is 
not this reductio ad absurdum?” 

It is not at all improbable that the 
courts in some of the ‘‘ check-no-assign- 
ment-of-fund” states, may recognize the 
force of this reasoning, and declare that 
the authority of a bank to pay a check, 
is so connected and inseparable from 
the irrevocable authority of the holder 
to collect it from the bank, as not to be 
revoked by the drawer’s death. Yet, 
on the other hand, the reasoting may 
be. The bank is the depositor’s agent, 
and holds the deposit subject to his or- 
ders. The holder of an outstanding 
check has authority to collect, coupled 
with an interest, yet should the check- 
drawer so will, he may nullify such au- 
thority and right to collect, by counter- 
mand to his banker, or, by drawing out 
the deposit by later drawn checks. 
These are risks of payment, taken by 
the checkholder; and under the rule that 
death of the principal revokes the author- 
ity of the agent, this equally is one of 
the risks which the checkholder takes. 

In one of the states, Massachusetts, 
the subject is now regulated by the fol- 
lowing statute, enacted in 1885: 

“Any depositary subject to withdrawal by check or 
demand draft, may pay any check or demand draft 
meet the same! notwithstanding the death of such 
drawer in the interval of time between drawing such 
check or demand draft and its presentation for pay- 


ment, when such presentation shall be made within 
ten days after the date of such check or demand 


draft.” 


Massachusetts is progressive in law, 
literature and education, 
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IN CONGRESS UPON BANKING AND 


CURRENCY. 


T the opening of the second session 

of the present congress, several 

bills have been introduced in both Sen- 

ate and House, to change the existing 

laws respecting banking and currency. 

A brief resume of the proposed meas- 
ures will be given. 

In the Senate, on December 7, Mr. 
Hill (dem.) of New York, introduced 
the following bill to repeal a portion of 
the silver law of July 14, 1890, which 
was referred to the committee on finance: 


Be it enacted, etc., That the act of July 14, 1890, 
directing the purchase of silver buliion and the issue 
of treasury notes thereon and for other purposes, is, 
with the exception of the fifth and sixth sections 
thereot, hereby repealed. 


The silver law of 1890 * contained six 
sections. Senator Hill’s measure ex- 
empts the last two sections from the re- 
peal. The fifth section repealed the law 
of 1878, and the sixth section was the 
one covering the nat.onal bank redemp- 
tion fund into the general treasury. 

In the House, Mr. Williams (dem.) of 
Massachusetts, endeavored to induce his 
associates on the coinage committee to 
report his bill, introduced last session, 
to nullify the Sherman act, 


Section :1. That the secretary of the treasury is 
directed to discontinue from and after the rst day of 
February, 1893, the purchase of silver bullion author- 
ized and directed by the act entitled “An act direct- 
ing the purchase of silver bullion, and the issue of 
treasury notes thereon, and for other purposes,”’ ap- 
proved July 14, 1890. 

Sec. 2. That after the passage of this act, all deposits 
received for the redemption of the circulating notes of 
national banks shall be placed with the treasurer of 
the United Staces to the respective credits of the na- 
tional banks making such deposits, and all the pro- 
visions of law shali be applicable to such deposits 
which were applicable to like deposits before the pas- 
sage of said act of July 14, 1890. 


We thus see, in accordance with the 
pledge of the national democratic plat- 
form, a move to repeal the silver law in 


* Full text published in ; BANKING L. J. 147. 


both houses of congress. The distinc- 
tion between Mr. Hill’s and Mr. Wil- 
liams’ bills will be noted. They both 
relate to two subjects, silver and the 
national bank redemption fund, Re- 
specting silver, Mr Hill’s bill calls for 
the repeal of the silver purchase act, 
excepting that portion repealing the law 
of 1878. Mr. Williams’ bill, on the 
other hand, does not provide for the re- 
peal of the Sherman act outright, but 
directs the secretary of the treasury to 
The 
explanation of this is that it obviates 
some of the difficulties raised by other 
bills proposing the repeal of the whole 
of the act of 1890, or various parts of it. 
Mr. Williams’ bill would simply put a 
stoppage to the future purchases of sil- 
ver and the issue of new notes against 
it; and would not interfere with the in- 
tegrity of notes issued, or to be re-issued, 
under the existing law. 

So far as the provision (Sec. 6) of the 
law of 1890 is concerned directing that 
the redemption fund balances standing 
with treasurer to the credit of national 
banks be covered into the treasury as a 
general receipt, Mr. Fill proposes that 
the law shall remain as it is, while Mr. 
Williams advocates a return to the for- 
mer system. His contention is that 
these moneys are trust funds, always 
previously held as such, and there is no 
rightful authority to confiscate this fund 
and turn it into the general treasury. 

There are two other bills before the 
House coinage committee dealing with 
silver, both introduced by Massachusetts 
members at the last session. Mr. An- 


discontinue the purchase of silver. 
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drews’ bill proposed to repeal so much 
of the Sherman act of 1890 as requires 
the monthly purchase of silver bullion. 
Mr. Lodge’s bill proposes the repeal of 
the whole of the act of 1890. It was 
supposed when the question was dis- 
cussed last summer that the repeal of 
the whole act without qualification would 
revive the Bland act, which was repealed 
by the act of 1890. It appears, how- 
ever, that section 12 of the Revised 
Statutes provides that, ‘‘ Whenever an 
act is repealed, which repealed a former 
act, such former act shall not thereby 
be revived, unless it shall be expressly 
so provided.” This would leave the 
country without any silver purchase 
legislation by the simple repeal of the 
act of 1890. 

A further measure, having for its ob- 
ject the cessation of silver purchases, 
and which goes further in providing for 
sale of silver and replenishment of gold, 
was introduced by Congressman Harter 
on December 6, and went to the Coinage 
Committee, It provides: 


Sec. 1. That on and after January first, eighteen hun- 
dred and ninety-three, the United States shall cease 
its purchase of silver bullion. 


Sec. 2 That the secretary of the treasury is hereby 
authorized to sell at auction, in such amounts and at 
such times and places as he may decide upon, not 
more than one hundred million ounces of silver bu!- 
lion, to be paid for in gold. 


Sec. 3. That no offer or bid for silver bullion shall 
be accepted which would yield to the United States 
less than eighty-three and thirty-four one-hundredths 
cents per ounce. 


Sec. 4. That public notice of the times and places of 
the sales hereby authorized shall be given in each case 
by thirty days’ printed notice in not less than two 
daily newspapers published in the city of New York; 
= notice shall also specify the amount to be 
sold. 


Sec. 5. That the secretary of the treasury may, at 
his discretion, substitute a system of sale by tender 
in the usual manner, for sale at public auction as pro- 
vided in this bill. 


No report upon any of these measures 
has yet been made by the House Coin- 
age Committee. 

Two banking bills have also been in- 
troduced in the House, and referred to 
the Committee on Banking and Curren- 
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cy. One, by Mr. Harter, is substantially 
his measure submitted at the American 
Bankers’ Association, for a combined 
national and state bank circulation, ex- 
cept that it is modified so that state 
banks, to escape federal taxation upon 
their currency, must provide the same 
security as national banks. This is, 
indeed, a different proposition from 
leaving entirely to the states the regu- 
lation of bank currency issue, and un- 
qualifiedly repealing the ten per cent. 
tax. 

The other banking bill, introduced by 
Mr. Andrews, has a two-fold object. 
(1) to enable national banks to increase 
their circulation; (2) to suspend further 
purchases of silver. This bill has been 
referred to the Committee on Banking 
and Currency. Doubtless one reason 
for including a silver repeal clause in 
the bank bill, is that the measure will 
go toa different committee, and stand 
a better chance of being reported. The 
general sentiment is expressed that the 
House Coinage Committee, to whom 
all the silver bills have been referred, is 
a sort of mausoleum or morgue for these 
measures, and there is no intention in 
that committee to make early report. 

Mr. Andrews’ bill contains three sec 
tions relating to the national banks and 
one relating to the silver law. The 
banking sections are intended to carry 
out the recommendations made by the 
comptroller of the currency, that banks 
be allowed to increase their volume of 
circulating notes to the par value of the 
bonds deposited as security, that the 
minimum bond deposit be reduced to 
$5,000 in case of banks whose capital 
exceeds $50,000, and $1,000 where the 
capital is smaller, and that the duty of 
one half of 1 per cent. each half year 
levied upon national bank circulation be 
repealed. 


— 
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The section relating to the silver law 
simply provides ‘‘ that so muchof chap. 
708 of the acts of the first session of the 
51st congress, approved July 14, 1890, as 


authorizes the purchase of silver bullion 
by the secretary of the treasury, and the 
issue of additional treasury notes there- 
for, is hereby repealed.” 


KANSAS BANKERS’ CONVENTION. 





The sixth annual convention of the Bankers’ 
Association of Kansas was held in Topeka Octo- 
ber tgth and 2oth. 

Col. W. H. Rossington delivered the address 
of welcome, the response to which was made by 
Mr. W. Levi, president of the Wichita National 
Bank. Jno. Caro Russell, of the National Bank 
of the Republic, St. Louis, who was an invited 
guest, addressed the convention and subscribed 
a sum of money for the benefit of the the fami- 
lies of those killed in defending the banks at 
Coffey ville. 

OUR MONEY. 


Following the election of officers, Hon. John 
R. Mulvane, president of the Bank of Topeka, 
delivered an address on ‘‘Our Money.” Mr. 
Mulvane’s address was an able and eloquent 
one in favor of bi-metalism. ‘‘It is,” he said, 
‘*the hope of the business world. The stable 
character of the currency is one of the most im- 
portant elements contributing to prosperity. 
The most munificent gifts ot God, the richest of 
soils and the most salubrious of climates, will 
be nullified by a vicious money system. Every 
banker, every business man, every farmer, is 
interested in having a sound currency.” 

BUSINESS AND POLITICS. 

Mr. H. H. Gardner, of the Exchange National 
Bank of El Dorado, read a paper on ‘‘ Business 
and Politics.” 

Speaking of the evil effects on business of a 
Farmer Alliance victory in Kansas, and the 
gloomy predictions of a Kansas capitalist as to 
the future prospects of business in case the Pop- 
ulists win, Mr. Gardner said: ‘‘ While I do 
not indorse in full all the views of my friend as 
to the completely disastrous results in business 
if the Populists carry our state ; yet on common 
grounds of protest against the unstable condition 
that business always assumes from the dread of 
political possibilities, I join my lamentation 
with his and regretfully admit that his discour- 
aging remarks contain a high percentage of 
truth and force. * * * There will always 
be a fall in the thermometer of business, and it 
will always seriously suffer when storms in the 
political atmosphere rage. 

To lessen the force of future political cyclones 


upon our commercial interests, the good work 
must begin with the youth of our land. Boys 
and girls must both be taught the primary prin- 
ciples of safe and sound political economy, and’ 
the necessity of avoiding all ideas of cheap na- 
tional money and similar vagaries. It must be 
a compulsory part of our common school sys- 
tem. To insureimprovement and development, 
our young people must be familiarized with the 
past failures of impracticable and delusive 
financial and political ideas. - nt 4 

I read almost daily in our newspapers that 
almost every fibre of the business of our nation 
is afflicted by unrest, uncertainty and fears, 
and the cause of the depression is attributed to 
the condition of our currency and the fear that 
we may change from a gold toa silver standard. 
So politics we see again is credited with being 
the root of this evil, that seems to blight our 
general business interests. a ” ” 

Business has a long list of grievances to 
charge politics with, and suffers periodically 
before every presidential election from the fear 
of tariff tinkering and a change in the cost of 
transportation. If any _ political question 
should be taken out of politics, surely 
this one should. It is a question which 
should be given to a commission of able men, 
chosen from our two great parties, men who 
can devote their time to the study of sucha 
complex problem, and who can report their 
views and modifications to congress when it 
yearly meets. To formulate a standard, stable, 
iron-clad tariff, needing no revision, is an econ- 
omic impossibility; for conditions rapidly 
change in a progressive country, and it savors 
of despotism and autocracy not to heed the 
workings of progress and readjust to meet 
them, ? a 9 

My chapter of complaints would not be com- 
plete without reference to the latest scare that 
business must shudder at. I refer to the repeal 
of the tax on state bank circulation and the 
flooding of the country with a varied mass of 
bank bills that would necessitate the constant 
companionship of a bank-note detector. 

Of all the multitude of political theories and 
vagaries and heresies, from this, the acme of 
them all, may the good Lord deliver us! 
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As to remedies from the evils that business 
suffers from political pressure, if our business 
men could only be let alone for a few years 
at least, I believe they would consider such ap- 
parent political neglect the greatest boon they 
have long experienced. We have discovered 
in Kansas that we get along better since we 
have had only biennial sessions of our legisla- 
ture. Would we not also be benefited as a na- 
tion if we had our presidential elections once in 
six or eight years?” 


THE COMMUNISM OF CAPITAL. 


C. W. Trickett, of the Kansas City Savings 
Bank and Wyandotte National Bank of Kansas 
City, read the next paper, entitled ‘‘ The Com- 
munism of Capital.” 

Mr. Trickett began his address with a humor- 
ous criticism of an article by Hon. John Davis, 
M. C., on ‘* The Communism of Capital,” pub- 
lished in the September ‘‘ Arena,” in which Mr. 
Davis said that a corporation is an artificial 
individual possessing as many times the amount 
of brains as a private person as there are mem- 
bers of the institution, and yet without soul or 
conscience, as the law, which creates the con- 
science, cannot create these things. 

He then puts the questions: ‘‘Why are cor- 
porations formed? Is this banding together 
right, and to the best interests of the communi- 
ty?” In answer he shows that corporations and 
partnerships are called into existence by neces- 
sity, and that the newer and poorer the com- 
munity the greater the necessity. ‘‘ There are 
many lines of business which require large cap- 
ital, and it is absolutely necessary to the busi- 
ness world that someone should undertake them. 
In new communities,states and nations,no indi- 
vidual has the wealth necessary to do these 
things ; men must combine their money either 
in partnerships or corporations to accomplish 
them. The fact that we area nation of part- 
nerships and corporations is proof itself that we 
are a nation of men of moderate means. In 
England and France where wealth is concen- 
trated in individuals and families, we find fewer 
corporations. In fact, in those countries cor- 
porations would be almost unknown were it not 
for the benefits of the continuity of corporate life. 

As to the private banks, Mr. Trickett quotes 
a writer on the subject to the effect that, unlike 
banking associations, they combine immense 
power in the person of a far-seeing and capa- 
cious mind, which is the centre of a large circle 
of mercantile operations, operating around and 
depending upon it. While the private bank 
restrains dealers from pushing too fast in times 
of prosperity, it puts out the hand and supports 
them in adversity. It was a remarkable fact 
that on the occasion of a political revolution and 
change of government in Paris, with the pres- 
ence of a foreign army, very few failures oc- 
curred among the mercantile class; because the 
private bankers, understanding perfectly the 
nature of the crisis, instead of partaking ina 
common panic and rushing headlong to ruin, 
as is always the case with corporate institutions, 
extended freely and liberally their aid to ali 
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their customers, carrying them through their 
obligations until the return of political calm. 
The prevalence of banking corporations in this 
country has heretofore stifled the growth of this 
sort of citizens, who are emphatically the pillars 
ot the state. 

The speaker said that he was persuaded that 
it was not so much the prevalence of corpora- 
tions as the lack of sufficient individual means 
in this country, which accounts for the compar- 
ative scarcity of private bankers. As the coun- 
try grows older and the individual grows richer, 
the number of private money lenders will in- 
crease rapidly. To the business of a communi- 
ty the corporation is best, because its profits 
are divided among many. For the accumula- 
tion and saving of wealth, bringing it under the 
absolute control of one mind, the private banker 
stands pre eminent. 


PRESIDENT’S ADDRESS. 


In his annual address, the president of the 
association, Calvin Hood, president of the Em- 
poria National Bank, congratulated the conven- 
tion upon the prosperous financial condition of 
the state, the country at large and the banks as 
contrasted with the condition a year ago, and 
commented on the bountiful crops and the in- 
creased value of Kansas farms and lands gen- 
erally. ‘*‘ Kansas again commands the admira- 
tion of the world,” he said, ‘‘for her great 
fertility, and it would seem that we might again 
rejoice exultantly, but we are forced to hesitate 
and repress our exuberance from the dread of 
political uncertainty.” 

The speaker commented favorably upon the 
new state banking law. He said that it wasa 
duty of bankers as representative citizens of the 
state, to see that her financial laws are impar- 
tial to debtor and creditor alike. ‘‘ Our credit 
at home and abroad depends upon it. With 
just and fair collection laws, securities will im- 
prove, and with improved securities, lower 
rates of interest must prevail; this with profit to 
the borrower, and without loss to the lender.” 

Attention was called to the class of bankers 
who, in their greed for a high rate of interest, 
lose sight of their principal, and also to the fact 
that a too high rate of interest is paid on de- 
posits by many banks, thereby compelling them 
to loan money too closely, and sometimes on 
uncertain securities. ‘‘ This is almost as great 
an evil as loaning money at excessive rates.” 

The speaker advised all the banks of Kansas 
to become members of the association, not for 
self-protection only, but also that by united 
eftort the financial interests of the state may be 
protected, and by mutual work for the general 
good, results may be brought forth which will 
redound to the credit of the association and the 
permanent glory of the grand state of Kansas. 

A resolution was adopted to the effect that 
an address be prepared to the bankers of Kansas 
asking them to contribute to the support of the 
families of those who died defending the banks 
at Coffeyville. 

After the convention adjourned the members 
made a tour of the city. 
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CURRENT LEGAL DECISIONS. 


THs department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences theydisclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publishe 
herein, will be furnished on application, 


ACCOMMODATION PAPER OF CORPORATION. 


U. S. Circuit Court of Appeals, Sixth Circuit. October 11, 1892. 


Farmers’ NATIONAL BANK OF VALPARAISO, IND., v. SUTTON MANUFACTURING Co, 





HIS case is instructive, as involving the ability of a bank to recover against a corporation upon 

its accommudation paper, which the bank had discounted, the corporation contending that 

the paper was void, as being beyond its power, or that of its officers, to execute; and further that it 

was non-negotiable, and consequently open to the defense of no consideration, The biil was 

i drawn in Indiana, accepted in Michigan, and discounted inIndiana. The Indiana law is applied 

by the federal court, and the paper held to be a negotiable instrument, although it contained a stip- 

ulation to pay an “‘ attorney's fee.””. The bank being BONA FIDE holder for value, before maturity, 
is adjudged entitled to recover, and the defense of want of power is held unavailable against it. 


1. A bill of exchange drawn in Indiana, accepted in 
Michigan, to be discounted in Indiana and paid in 
Michigan, is an Indiana contract, and the liability 
thereon is to be determined by the law of that state. 
/tlden v. Blair, 21 Wall. 241, followed. 

z. An acceptance of a bill of exchange with interest 
after maturity, and attorneys’ fees, is a contract to 
pay asum certain at maturity, and is therefure nego- 
tiable, for the provisions as to interest and attorneys’ 
fees become operative only after maturity. 

3. Rev. St. Ind. 1881, § 5518, providing that all agree- 
ments in a bill of exchange or other written evidence 
of indebtedness to pay attorneys’ fees upon “ any con- 
dition therein set forth” are void, does not render 
void an agreement to pay attorneys’ fees on the 
implied condition that they shall be payable only in 
case of dishonor. Churchman v. Martin, 54 Ind. 380, 
followed. 

4 How. Ann. St. Mich., c. i24, providing in general 
terms that it shall not be lawtul for any corpuration 
to divert its operations to any other purpose than that 
set forth in the articies of assuciation, is merely de- 
claratory of the common law, and under it a corpora- 
tion accepting a bili of exchange without considera 
tion, merely for the accommodation of the drawee, is 
bound with respect to a dona fide indorsee for value 
before maturity. 

5. The federal courts, when called upon to construe 
the general commercial law of Indiana in respect toa 
question which is a new one in the federal couits, 
should give weight to the Indiana decisions, although 
they are not absolutely bound thereby. Aurgess v. 
Seligman, 2 Sup. Ct. Rep. 10, 107 U. S. 20, followed. 


In error to the circuit court of the 
United States for the eastern district of 
Michigan. 


Action by the Farmers’ National Bark 
of Valparaiso, Ind., against the Sutton 
Manufacturing Company to recover a 
bill of exchange accepted by the defend- 
ant. Judgment for defendant. Plaintiff 
brings error. Reversed. 


STATEMENT OF FACTS, 

The action in the court below was. 
assumpsit by the Farmers’ National Bank 
of Valparaiso, Ind., as the indorsee of a 
bill of exchange against the Sutton 
Manufacturing Company of Detroit, 
Mich., as acceptor of the bill for the 
amount of the bill and interest. The 
bill was as follows: 


**$2,000. Orrice oF Hoprer LuMBER & MANu- 
FACTURING Co,, Successors To J. S. Hopper & 
Sons, WHOLESALE LUMBER DEALERS, 


MICHIGAN CITY, INDIANA, June 4, 1890. 
Ninety days after date, pay to the urder of Hopper 
Lumber & Manufacturing Co. two thousand doilars, 
with interest at the rate of eight per cent. per annum 
after maturity, and attorneys’ fees, without any relief 
from valuation orappraisement laws, Value received, 
and charge to account of 
HopreR LUMBER & MANUFACTURING CO, 
Per J. S. HOPPER, Pres. 
To the Sutton Manufacturing Co., Room 40, Hodges 
Building, Detroit, Mich. 
Due Sept. sth.” 
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Written on the face of note: 


“Accepted. Pay at Michigan Savings Bank. 
THE SUTTON MANUFACTURING Co, 
Per HENRY S. HOPPER, Treas. 
Protested for nonpayment September 
5th. 
Indorsed on back of note: 
“HOPPER LUMBER & MANUFACTURING Co. 
Per J. S. HOPPER, Pres. 


Pay to G. F. Bartholomew, cashier, or order. 
C. E. ARNDT, Cashier.” 


C. E. Arndt was the cashier of the 
Citizens’ National Bank of Michigan 
City, Ind., and G. E. Bartholomew was 
the cashier of the plaintiff bank. J. S. 
Hopper was president of both the Hop- 
per Lumber & Manufacturing Company 
of Michigan City, and of the Sutton 
Manufacturing Company of Detroit, and 
Henry S. Hopper, his son, was the sec- 
retary of both companies. The Sutton 


Manufacturing Company was a solvent 
and prosperous concern, engaged in the 


manufacture of pails and buckets and 
smaller wooden ware. The Hopper 
Manufacturing Company was a new en- 
terprise, engaged in making refrigerators 
and furniture specialties. The Sutton 
Manufacturing Company was a corpora- 
tion organized under the general laws 
of Michigan, as contained in chapter 124 
of Howell’s Annotated Statutes of Michi- 
gan, the fourth section of which (Comp. 
§ 4130) reads as follows: 

“ The stockholders of every corporation formed un- 
der this act shall * * * distinctly and definitely 
state in said articles (of association) the purpose for 
which every such corporation shall be established, 
and it shall not be lawful for said corporation to di- 


vert its operations, or appropriate its funds, toany 
other purpose except as hereinafter stated.” 


The acceptance sued upon was given 
for the accommodation of the Hopper 
Lumber & Manufacturing Company, and 
was without any consideration moving 
to the Sutton company. The bill was 
drawn by J. S. Hopper at Michigan City, 
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Ind., and sent to his son, Henry S, 
Hopper, secretary and treasurer of the 
Sutton company at Detroit. Henry ac- 
cepted it, and returned it to his father, 
at Michigan City, who procured the note 
to be discounted by the Citizens’ Na- 
tional Bank of Michigan City. The evi- 
dence on the trial was conflicting upon 
the point whether the officers of the 
Citizens’ Bank knew that this bill was 
accommodation paper, or knew that the 
Hoppers, father and son, filled the same 
offices in both companies, It was un- 
disputed, however, that the 
was a bona fide purchaser of the bill 
without notice and for value before ma- 
turity. 

At the conclusion of the evidence the 
court below directed the jury to return 
a verdict for the defendant 
grounds: Ffrst, that the acceptance 
sued on, being without consideration, 
was beyond the power of the defendant 
company to make, and was void; and, 
second, that the bill was not a negotiable 
instrument, and it was therefore open to 
the defendant to show that it was with- 
out consideration. A writ of error was 
sued out by the plaintiff to the judgment 
for defendant, and the error assigned 
was the direction of the court to the 
jury. 

Tart, Circuit Judge, (after stating the 
facts.) This judgment must be reversed. 
We cannot agree that either of the 
grounds upon which the learned judge 
directed a verdict for the defendant was 


well taken. 


plaintiff 


on two 


EFFECT OF STIPULATION FOR ATTORNEYS’ 
FEE UPON NEGOTIABILITY. 


1. The feature of the bill which in the 
opinion of the court below destroyed its 
negotiability was the stipulation to pay 
attorneys’ fees. It was said that this 
rendered the amount due uncertain, and 
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that certainty in the amount due was an 
essential of negotiable paper. 


INDIANA LAW GOVERNS. 


The bili was drawn in Indiana and 
accepted in Michigan, to be discounted 
in Indiana, and to be paid Michigan. 
In Zildenv. Blair, 21 Wall. 241, Pelton, 
a resident of Chicago, drew a draft pay- 
able in sixty days, and sent it to Tilden 
& Co., a firm resident in New York 
state, for their acceptance. They ac- 
cepted it without consideration, and re- 
turned it to him for the purpose of en- 
abling him to it discounted in 
Chicago. The draft was made payable 
in New York city. The supreme court 
held that the draft was an Illinois con- 
tract, and that the liability ot the ac- 
ceptors to a dona fide purchaser for value 
before maturity was to be determined 
by the law of Illinois, and not by that 
ot New York. The case cited and the 
one at bar are on all-fours, and the 
contract here must accordingly be held 
to be an Indiana contract, the liability 
of which is to be determined by Indiana 
law. Except so far as the rights of the 
parties are affected by statute the ques 
tion is one of general commercial law, 
but itis the general commercial law of 
the state of Indiana. Upon such ques- 
tions courts of the United States, in ex- 
ercising a jurisdiction concurrent with 
that of the state courts, have always 
asserted an independence of judgment 
as to the state law, even if they differ 
with the state supreme court. But 
where the question is a new one with 
the federal courts it is their rule, as it is 
their duty, to give weight to the decis 
ions of the courts of the state, whose 
law they are administering. Surgess v, 
Seligman, 107 U. S. 20, 2 Sup. Ct. Rep. 
ro, and authorities cited on page 34, 
107 U.S., and page 22, 2 Sup. Ct. Rep. 


have 
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The contract of acceptance is, by the 
face of the bill, to ‘‘pay * * * 
two thousand dollars, with interest 
at the rate of eight per cent. per 
annum after maturity, and _ attor- 
fees, without any relief from 
valuation or appraisement laws.” The 
stipulation as to interest expressly ap- 
plies only in case the bill is not paid at 
maturity. The provision as to valuation 
and appraisement laws can, in view of 
the operation of such laws, have refer- 
ence only to the execution of a judg- 
ment or attachment on suit brought, 
and is therefore also applicable only in 
case the bill is not paid at maturity. 
On the principle of zoscitur a sociis it 
clearly follows that the agreement to 
pay attorneys’ fees could only become 
operative after the bill had been dis- 
honored. Such would be the reasonable 
interpretation of the contract without 
the aid of other stipulations, for it is not 
usual or necessary to employ attorneys 
to collect bills before they are due. In 
Proctor v. Baldwin, 82 Ind. 377, it was 
held by the supreme court of Indiana 
that in a promissory note in which the 
maker agreed to pay an amount certain, 
‘* with ten per cent. interest and attor- 
neys’ fees,” the condition was implied 
that only such attorneys’ fees could be 
charged against the maker as were in- 
curred after dishonor. That was a 
stronger case than this. In Maxwell v. 
Morehart, 65 Ind. 301, the words ‘‘ with 
interest at ten per cent. per annum after 
maturity, and attorneys’ fees,” were 
similarly construed. See, also, Garver 
v. Pontious, 1d, 191. 


neys’ 


THE INDIANA STATUTE, 


Lest it may be supposed to have es- 
caped our attention, a statute of Indiana, 
which took effect March 10, 1875, (sec- 
tion 5518, Revised Statutes of Indiana, 
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1881,) should be noticed in this connec- 
tion. It reads as follows: 


“ Attorneys’ Fees. Any and all agreements to pay 
attorneys’ fees upon any condition therein set forth, 
and made a part of any bill of exchange, acceptance, 
draft, promissory note, or other written evidence of 
indebtedness, are hereby declared illegal and void; 
provided, that nothing in this section shail be con- 
strued as applying to contracts made previous to the 
taking effect of this act.” 


Our construction of the bill in suit is 
that the attorneys’ fees therein provided 
are payable only on condition of non- 
payment of the bill at maturity, and 
this might seem to bring the stipulation 
within the inhibition of the section just 
quoted. That the section is not to be re- 
garded as having such effect is authori- 
tatively settled by the supreme court of 
the state in Churchman v Martin, 54 Ind. 
380, where it was held that a stipulation 
to pay the amount of the note ‘‘and five 
per cent. attorneys’ fees’’ was not void 
under the statute, although there was an 


implied condition that they should only 
be payable in case of dishonor, because 
the statute only forbade such stipulation 
when the condition was expressed in 


the instrument. As the condition is not 
expressed in the bill in suit, but is im- 
plied, the statute does not apply to it. 
AUTHORITIES CONFLICT AS TO NEGOTIABILITY, 
The law of bills of exchange, estab- 
lished as it has been by ancient usage, 
is frequently arbitrary, and not deduci- 
ble trom logical considerations. Upon 
the point at issue here, however, the au- 
thorities are in such hopeless conflict 
that we are able toselect that view which 
seems to us most consistent with the 
general character of such instruments. 
The indispensable qualities of a bill of 
exchange are that it shall be payable in 
asum certain, at a time certain, to a 
person certain. It is intended to bea 
circulating medium until maturity. For 
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this purpose every purchaser must know 
exactly what will be or ought to be paid 
on it at maturity. It only has currency 
on the hypothesis that it is to be paid 
at that time. If the sum then to be paid 
is fixed and certain, we do not see why 
that is not sufficient. A stipulation as 
to what shall be done in case the bill is 
not paid does not affect its character as 
a financial medium before it is dishon- 
ored. As soon as the bill is dishonored, 
it loses its value as a negotiable instru- 
ment, for thereafter an indorsee gains 
no better title than his transferrer. It 
is unreasonable to hold that the nego- 
tiability of a bill is lost because of a 
provision having no effect while it re- 
mains negotiable. 


NEGOTIABILITY HELD UNAFFECTED BY PROVISION 


AS TO ATTORNEY'S FEES, 

As already intimated, it is impossible 
to reconcile the For the 
reasons given we prefer to follow those 
courts which hold that the agreement to 
pay attorneys’ fees after maturity does 
not destroy the negotiability of a bill of 
exchange. We are the more inclined to 
do so because we are considering an 
Indiana contract, and this view has been 


authorities. 


established as the law of that state in a 
series of decisions, beginning with Stone- 
103. The other 
cases are Proctor v. Baldwin, 82 Ind. 
377; Luleyv. McClung, 67 Ind. 10; Max- 
well v. Morehart, 66 Ind. 301; Smock v. 
Ripley, 62 Ind. 81; Hubbard v. Harrison, 
38 Ind. 323. 

The court of appeals of Kentucky 
reached the same conclusion in Gaar v. 
Banking Co., 11 Bush. 186; the supreme 
court in lowa in Sperry v. Horr, 32 Iowa, 
185; the supreme court of Kansas in 
Seaton v. Scovill, 18 Kan. 434; and the 
supreme court of Illinois in Mickerson v. 
Sheldon, 33 Ul. 372, and in Houghton v. 


man v. Pyle, 35 Ind. 
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Morrison, 29 Ill. 244. Judge Paxper, 
of the fifth circuit, in Adams v. Adding- 
ton, 16 Fed. Rep. 89, and Mr. Justice 
Brewer, while circuit judge, in Hughitt 
v. Johnson, 28 Fed. Rep. 865, expressed 
the same views. Other authorities to 
the same effect are Zrader v. Chidester, 
41 Ark. 242; Heard v. Bank, 8 Neb. 10; 
Dietrich v. Bayhi, 23 La. Ann. 767; How- 
enstein Vv. Barnes, 5 Dill. 482; Bank v. 
Fuvua, (Sup. Ct. Mont.) 28 Pac. Rep. 
2Q1. 
67, and Arnold v. Railroad, 5 Duer, 207. 
The contrary decisions in Dakota, Min 


See, also, Zowne v. Rice, 122 Mass. 


nesota, Wisconsin, Missouri, South Car- 
olina, North Carolina, California, Penn- 
sylvania, Maryland and Michigan, it 


would be useless to consider or to at- 


tempt to distinguish 


LIABILITY OF CORPORATION ON ACCOM- 


MODATION ACCEPTANCE, 


2. The remaining question is whether 
the Sutton Manufacturing Company can 
avoid their acceptance in the hands of 
a bona-fide purchaser for value before 
maturity on the ground of w/tra vires. 

The evidence shows conclusively that 
Henry S. Hopper, the secretary and 
treasurer, had full and general author- 
ity to sign and issue business paper on 
behalf of the corporation. The only 
limitation of his authority was the same 
as that the itself, 
namely, the extent of its charter powers, 


upon corporation 

Every one dealing with a corporation 
is charged with notice of its corporate 
powers. If, therefore, a reference to 
the charter shows a seeming act of the 
corporation to be beyond its powers, it 
is void, and cannot be made the basis of 
any claim of liability against the cor 
poration. But there are acts that may 
or may not be within the charter powers, 
their lawful character being dependent 
on the existence of a fact which cannot 
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be known from the act itself. If the 
extrinsic fact upon which depends the 
lawful character of the act is one pecu- 
liarly within the knowledge of the gen- 
eral agent of the corporation by whom 
the act is done, the act itself is an im- 
plied representation that the necessary 
fact exists, the truth of which the cor- 
poration is estopped to deny against 
any person who in dealing with the cor 
poration has parted with value on the 
faith of it. The principle has been fre- 
quently applied in cases of commercial 


paper issued in the name of the cor- 


poration by its officers having general 
authority to issue snch paper. 

A leading case is that of Stoney v. Jn- 
surance Co.., 11 Paige, 635. Chancellor 
WatwortH there decided that a nego- 
tiable security of a corporation which 
upon its face appeared. to have been 
duly issued by the corporation, and in 
conformity with the provisions of its 
charter, is valid in the hands of a dona- 
fide holder thereof without notice, al- 
though such security was in fact issued 
for a purpose and at a place not’author- 
ized by the charter of the company, and 
in violation of the laws of the state where 
it was actually issued. See, also, to the 
same effect, Farmers’ & Mechanics’ Bank 
v. Butchers’ & Drovers’ Bank, 16 N. Y. 
125; Bissell v. Railroad Cos., 22 N. Y. 
289; Mechanics’ Banking Ass'n v. New 
York & S. White Lead Co., 35 N. Y. 505; 
Bank v Young, (N. J. Err. & App.) 7 
Atl. Rep 488; Wright v. Line Co., 101 
Pa. St. 204; Water Co. v. DeKay, 36 N. 
J. Eq. 548; Credit Co. v. Howe Mach. 
Co., 54 Conn. 357, 8 Atl Rep. 472; 
Gelpcke v. City of Dubuque, t Wall. 203; 
Genesee County Sav. Bank v. Michigan 
Barge Co., 52 Mich. 438, 18 N. Y. Rep. 
206; Bird v, Daggett, 97 Mass. 494. 

The learned judge below held that 
these authorities did not apply because 
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of the general statutes of Michigan, 
above referred to, making it unlawful to 
divert the operations or to appropriate 
the funds of a corporation to purposes 
not set forth in the articles of associa- 
tion. 

In his view this statutory denuncia- 
tion of ultra vires acts renders accommo- 
dation paper absolutely void. We cannot 
agree with him. The general terms of 
te statute indicate that it was in this 
respect merely declaratory of the com- 
mon law, If the legislature of Michi- 
gan had intended to estabtish a rule of 
liability for corporations of that state 
different from that applied to corpora- 
tions everywhere else, it would have 
used more specific language, so that its 
purpose could not be misunderstood. 

Negotiable instruments having their 
origin in a transaction forbidden by 
statute are not void in the hands of 
a bona-fide holder for value, without no- 
tice unless the statute expressly declares 
them to be void. Chit. Bills, 95: Story, 
Prom. Notes, § 192; Daniel, Neg. Insc. 
§ 188; Morris v. Langley, 19 N. H. 423; 
Bank v. Thompson, 42 N. H. 369; Con- 
verse Vv. Foster, 32 Vt. 828, 831; Wyattv. 
Bulmer, 2 Esp. 538. 

Here is not a specific avoiding of ac- 
commodation paper issued by corpora- 
tions, and we the think it would be 
going much too far to give such effect 
to the very general language under con- 
sideration. 

In Bird v. Daggett, 97 Mass. 494, it 
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was held that where an agent of a cor- 
poration, duly authorized to sign all 
notes and business paper, unlawfully 
gave accommodation paper in the name 
of the company, the company was liable 
to a bona-fide holder for value before 
maturity. The general statute of Massa- 
chusetts, like the Michigan statute, pro- 
vided that it should be unlawful for it 
to divert its operations or appropriate 
its funds to other purposes that those 
set forth in its articles of association. 
The case is exactly like the one at bar. 
- The Michigan cases cited do not meet 
the point. In Beecher v. Dacey, 45 Mich. 
98, 7 N. W. Rep. 689, the making of 
accommodation acceptances was said 
not to be within the powers of the cor- 
poration, but there was in that case no 
question of the rights of a dona-fide holder 
for value. The same is true of the cases 
of McLellan v. File Works, 56 Mich. 582, 
23 N. W. Rep. 321, where the court held 
that the plaintiff had notice of facts 
from which he ought to have inferred 
the real character of the paper. The 
case of Merchants’ Nat. Bank v. Detroit 
Knitting & Corset Works, 68 Mich. 620, 
36 N. W. Rep. 696, seems to be based 
wholly on McLellan v. File Works, and 
turned on the question of the general 
authority of the agent signing the ac- 
ceptance. The statute and its effect 
are not considered at all. 

The judgment of the circuit court is 
reversed, with instructions to order a 
new trial, 
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INSOLVENT DEBTOR TO FAVORED 


CREDITOR. 





New York Supreme Court, General Ti erm, Fifth Department. October 21, 1892. 


Tompkins ef. al. v. HUNTER ef. al. 


Tas case should be carefully read by New York bankers, who, figuring largely as creditors of 

insolvents, are practically interested in all questions involving the disposition by the insolv- 
ent of his property, and the ability of the creditor to obtain his due share from the insolvent estate. 
The point decided is stated in the head-note below, and the court cites several other cases decided 
in the state which illustrate the various schemes cr modes, taken by insolvents, to place their prop- 
erty in the hands of favored creditors, whether or not successful, and the principles of law which 


underlie and govern the transactions. 


A customer of a bank, who ts insolvent, to his own 
knowledge and to that of the bank, and who has de- 
termined to abandon further efforts to continue his 
business, cannot legally make transfer to the bank of 
all his property liable for his debts, in payment of the 
debt owing by him to the bank, leaving to the knowl- 
edge of the officers of the bank, other creditors wholly 
unpaid and unprovided for, when the transaction is ac- 
companied by an arrangement between the debtor 
and the creditor, by which the debtor should not 
afterwards make an assignment of his property under 
the general assignment act. 


Appeal from special term, Yates 
county. 

Action by Charles M. Tompkins and 
others against Charles Hunter and oth- 
From a judgment dismissing the 
Reversed. 


P. J. and 


ers. 
complaint, plaintiffs appeal. 
Argued before Dwicur, 
MaAcoMBeR and Lewis, JJ. 
Wm. F. Cogswell, for appellants. 
ward Harris, for respondents. 


Ed- 


Macomper, J. The plaintiffs severally 
are judgment creditors of the defend- 
ant Charles Hunter. The consideration 
for the judgment in each case arose upon 
an indebtedness existing prior to the 
1gth day of April, 1890, the time when 
the principal transaction involved in this 
appeal took place Prior to this date, 


Mr. Hunter had been engaged in busi- 
ness in Penn Yan asa grocer and produce 
dealer. 
able amount of real estate. 


He was possessed of a consider- 
He owed 





debts amounting in all to $36,000, the 
most of which, namely, the sum of $29,- 
000, was owing to the defendant, the 
First National Bank of Penn Yan. He 
was at this time unable to pay the whole 
of his indebtedness, and was actually 
insolvent to his knowledge and to that 
of the officers of this bank. Thereupon 
the debtor determined to discontinue 
his business, and announced such deter- 
mination to the president of the bank. 
He proposed that he should convey and 
assign to the bank all of his real and 
personal property not exempt from levy 
and sale on execution, in payment of 
his liabilities to that corporation so far 
as the same would go. This proposition 
was accepted, and on the 21st day of 
April, 1890, the debtor transferred in 
writing, by assignment and conveyance 
to the bank, all of his property, real and 
personal, except such as was in fact ex- 
empt from levy and sale on execution, 
including all debts and book accounts 
due to him. The amount of his prop- 
erty so turned over to the bank was 
$21,767.70. For this property the bank 
surrendered to Mr. Hunter notes to that 
amount, less the sum of $1,600, which 
last-named sum was applied upon a note 
for a greater amount, held by the bank, 
upon which amount Hunter was liable. 
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This property was received by the bank 
in actual payment of a dona fide indebt- 
edness to it by Mr. Hunter, to whom his 
notes were surrendered, It is found by 
the trial court that at the time of making 
this transfer the debtor had no intention 
of executing a general assignment for 
the benefit of his creditors, and that in 
fact he never did make any such assign- 
meat. During the negotiations between 
the debtor and the bank officers it was 
stated that this property was all the 
property which Hunter possessed. The 
court found as a fact ‘‘ that the defend- 
ant did not intend to make a general 
assignment, and the question whether 
or not such a transfer could be made to 
the bank without violation of law, was 
a subject of consultation between said 
Hunter and the president of said bank 
and its legal adviser; and the said trans- 
fer in payment aforesaid was the result 
of such consultation.” (Thirteenth find- 
The bank immediately took pos- 


ing.) 
session, and has continued in possession 


of the property since that time. The 
sixteenth finding is as follows: ‘‘ That 
upon making said transfer the intention 
of said Hunter was simply to pay his 
debts to the bank so far as his property 
was sufficient therefor, and the intent of 
the said bank was simply to receive 
payment of the debt owing from Hunt- 
er.” Asa conclusion of law the learned 
justice at special term decided that such 
transfer was not such a preference as is 
forbidden by the general assignment 
act, and was valid; and he accordingly 
dismissed the _ plaintiff's complaint. 
There was no finding upon the question 
which was presented by the pleadings, 
namely, whether or not the transfer 
above mentioned was absolutely and 
wholly fraudulent and void as to credit- 
ors. Such issue was not specially and 
a firmatively determined in the finding 
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one way or the other, but the court put 
its judgment solely on the ground that 
the transaction was not such a prefer- 
ence as is forbidden by the assignment 
act. 

The general question is whether 
Charles Hunter, being insolvent to his 
own knowledge and to the knowledge 
of the defendant, the First National 
Bank of Penn Yan, and having determin- 
ed to abandon further efforts to contin- 
ue his business, could legally make a 
transfer to the bank of all his property 
liable for his debts in payment of the 
debt owing by him to the bank, leaving, 
to the knowledge of the officers of the 
bank, other creditors wholly unpaid 
and unprovided for, when the transac- 
tion is accompanied by an arrangement 
between the debtor and the creditor by 
which the debtor should not afterwards 
make an assignment of his property 
under the general assignment act, lest 
the transfer might be questioned in any 
future proceedings in the court. The 
precise question has not, so far as I 
know been actually decided by the 
courts of this state. The case of Dilling- 
ham v. Flack, (Sup.) 17 N. Y. Supp. 
879, held that when a grantor disposed 
of all his property for the benefit of a 
portion of his creditors only, such con- 
veyance is illegal and void, and the title 
of one claiming under a bill of sale 
thereof will not prevail against an at- 
taching creditor, Beck, 
(Sup.) 7 N. Y. Supp. 215, contains the 
views entertained at that time by this 
court, where it was held, 1n substance, 
that a voluntary surrender by an insolv- 
ent debtor of dominion over his entire 
estate, and the transfer of the whole, or 
substantially the whole, of his property 
to a portion of his creditors in order to 
give them a preference over others, 
wherher made by one instrument or 


Manning v. 





THE BANKING 


more, whatever form the same might 
take, when such transferred portion was 
an unlawful preference in fact, the as- 
signment itself may be assailed by a 
creditor, and the same set aside as a 
fraud upon the general assignment act. 
It was there that the case of IWéite v. 
Cotzhausen,129 9 U.S. 329, 9 Sup. Ct. Rep. 
309, was for the first time, I think, at- 
tempted to be applied to the general 
assignment act of this state. The case 
then before us arose, however, not upon 
an appeal from a judgment, but from 
an order of the special term appointing 
a receiver and granting an injunction. 
The case was therefore presented upon 
ex parte affidavits. It there appeared 
clearly, as it seemed to the court, that 
it was the purpose of the debtor first to 
transfer all of his property to a favored 
creditor, and then, 


lest such transfer 


should be assailed, in form to make an 
assignment under the general assign- 


whom he believed 
that he could control, and who would 
not avail himself of the rights and priv- 
ileges of a general assignee to bring 
actions to set aside fraudulent transfers 
of his property assignor, It 
there appeared abundantly that the cred- 
well knew of this That 
case was afterwards tried at the special 


ment act to a person 


by his 


itor scheme. 
term, and judgment was pronounced in 
favor of the judgment creditors against 
the validity of the transfer and against 
the validity of the assignment. The 
case was appealed to this court, and 
the decision of the special term was 
affirmed upon the opinion of the learned 
justice at the special term, as well as 
upon the former opinion of this court 
upon the appeal from the order appoint- 
ing the receiver, etc. No state of facts 
was brought to our attention at that 
time which differed in any essential par- 
ticular from those appearing upon the 
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appeal from the order, yet on appeal 
the court of appeals decided that the 
trial court had failed to find that the 
creditor knew that it was the intention 
of the debtor, after stripping himself of 
his property in his favor, to go through 
the form of making an assignment, and 
accordingly a new trial was granted by 
that court. Manning v. Beck, 129 N. Y. 
1, 29 N. E. Rep. go. 

This case, however, is not the Man- 
ning and Beck case, but exactly the 
converse of it. The evidence before us 
shows, and the findings of the learned 
justice are to the effect, that in this in- 
stance the creditor, having taken alarm 
at the recent discussions of the legal 
questions arising upon transactions 
where one cred.tor had absorbed all the 
property of the debtor to the injury of 
other creditors, was careful to provide in 
the arrangement which he made with 
his willing debtor that no assignment 
under the general assignment act should 
be made. What is the legal bearing 
upon the general question of this partic- 
ular fact? Is an agreement by which 
the debtor should make an assignment 
after dispossessing himself of his prop- 
erty, of any greater moment than an 
agreement that he should not make an 
assignment of his property? In both 
instances the creditor undertakes to, and 
does, so far as an agreement can do it, 
control the actions of his debtor. At 
the time of the arrangement in the 
Manning and Beck case by which an 
assignment should actually be made it 
was thought, by most respectable coun- 
sel, that it would be the means of making 
effective the transaction by which one 
creditor had taken all the property of 
the debtor, who was owing many credit- 
ors. But later on, in the year 1890, 
when this transaction was completed, it 
was thought by equally diligent credit- 
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ors and competent lawyers that it was 
better and safer not to have any such 
agreement as there was, or was supposed 
to be, in the Manning case; and, in or- 
der to make the thing effective, it was 
believed, undoubtedly, that it would be 
advisable to have an affirmative under- 
standing that such an assignment should 
not in fact be made. 
that the fact in the one case is as much 
of a fraud upon the creditor as in the 
other case. Why should the creditor 
in this action have concerned 


It seems to me 


named 


itself with any future matters pertaining 


to the debtor's estate, if it were acting 
entirely above board, and only as an 
honest and diligent creditor may act, 
and who, when so acting. may from an 
insolvent debtor receive property in 
payment of his debt in whole or in part? 
In the Manning and Beck case it was 
contended by counsel for the appellant 
that no one could bring an action to set 
aside such a transfer of property save 
the general assignee, and that creditors 
themselves could not do so, so long as 
there was an assignee who might do so. 
In this case no such contention is made; 
but, on the contrary, it is argued that, 
under the general rule, (well recognized 
and repeatedly stated by the courts,) 
that creditors may be paid out of the 
property of insolvent debtors when the 
transaction is an honest one, the creditor 
may take all the property of a debtor, 
and then prevent any inquiry as to the 
propriety of it by making an arrange- 
ment by which the debtor himself should 
afterwards do no act by way of making 
an assignment or otherwise which should 
jeopardize or question the propriety of 
such atransfer. The very existence of 
such an arrangement shows an intent on 
the part of the parties to the transaction 
not only to elude that general provision 
of the assignment act which prevents an 


LAW JOURNAL. 


insolvent debtor, when making a gen 
eral assignment for the benefit of his 
creditors, to apply more than one-third 
in value of his property as a preference, 
but shows further that the transaction is 
absolutely fraudulent. It seems to me, 
therefore, that under the evidence and 
the findings of fact, the agreement made 
between the and the creditor 
showed that the transaction was wholly 
fraudulent as to creditors, as well as an 


debtor 


attempt at evasion of the general assign- 
ment law, and cannot be allowed tuo 
stand. The case of Woodworth v. Hodg- 
son, (Sup.) 12 N. Y. Supp. 424, affirmed 
in 129 N. Y. 669, 30 N. E. Rep. 65, (with. 
out an opinion,) contains, I venture to 
In 
that case there was no agreement what- 
ever relating to the subject of making or 
not making an assignment. There the 
plaintiff had furnished substantially all 
of the capital to his son, in order to set 
him up in the grocery business in the 
city of Rochester, and such business had 
proved to be a losing venture, and the 
son had become discouraged, and wished 
to turn over the property to his father 
for his indebtedness, and accordingly 
did so; whereupon the father took pos- 
session of the property. That was ex- 
actly the transaction so repeatedly up- 


think, no doctrine contrary to this. 


held by the courts, that a creditor may 
take from a debtor any or all of his 
property in payment of his debt, pro- 
vided the transaction does not involve 
other matters rendering it void by rea- 
son of collision with some equitable 
principle or with a statute of this state. 
In fine, it is the attending agreement 
either to make an assignment, as was 
done in the Manning and Beck case, or 
not to make it, as was done in this case, 
in both of which the creditor undertook 
to control the future conduct of the 
debtor, which shows a fraudulent intent 
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of the parties, and renders void the 
transfer of property, though made in 
payment of a dona fide debt. 

Since the foregoing opinion was pre- 
pared, the attention of the court has 
been called to the case of Bank v. Selig- 
man, (Sup.) 19 N. Y. Supp. 363, which 
in principle and reasoning singularly 
fortifies the views already expressed. 
That case differs in the special facts in- 
volved from Manning v. Beck and from 
this one in that it follows neither of 
them in the mode adopted in getting 
advantage of some creditors, but com- 
bined the essential properties of both. 
Seligman Bros. & Co., anxious to prefer 
certain creditors, confessed judgments, 
and assigned certain accounts to them; 
and, in order that such judgments and 
transfer might not be attacked, the 
debtors made simultaneously a general 
assignment of all their property for the 
benefit of creditors, ostensibly under the 
general assignment law, and it was mu- 
tually arranged that the assignment 
should go on record five minutes before 
the confessed judgments, which was done. 
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But the general assignment in pursuance 
of the general intent was so skillfully 
drawn as to be void on its face, and was 
so treated. It was reasoned by the par- 
ties that the judgments and transfers of 
the book accounts, good, as was thought 
against everybody save the assignee, 
would be unassailable, and the desired 
preferences completely accomplished. 
In an elaborate opinion the court held 
that such preferences were fraudulent 
and illegal, though made upon a dona 
fide indebtedness, and that the moneys 
realized thereon could not be retained 
by the creditors so preferred for any 
part of their indebtedness, and that they 
must account therefor to the plaintiffs, 
who were also creditors of Seligman 
Bros. & Co., and who obtained judg- 
ments subsequently to the assignment 
and confessions of judgments to the 
favored creditors. 
think the judgment appealed from should 
be reversed. 

Judgment appealed from reversed,and 
a new trial granted, with costs to abide 
the final award of costs. All concur. 


For these reasons | 








ABSTRACTS AND 


Bank's Liability for Appropriation of 
Special Deposit by Cashier. 


Merchants’ National Bank v. Gilmartin, 
Court of Georgia, August 23, 1892. 





Supreme 


The following interesting question is passed 
upon by the supreme court ot Georgia: Whether 
a bank, which, through the cashier, received 
from one of its customers a special deposit of 
valuable securities, to be kept simply for the 
depositor’s accommodation, and returned to him 
on demand, shall be held liable for the felonious 
appropriation of the securities by the cashier to 
his own use, he taking them while they were in 
the bank, 

The decision of the court declares the bank 
not liable, Below is the official summary of the 
decision: 

I. The essence of a contract of bailment is 
diligence, and when the bailee shows the exer- 
cise of that degree of diligence required by law 
of his class he is discharged, although the thing 
bailed be stolen or lost. For a special deposit, 
received by a bank through its cashier for grat- 
uitous safe-keeping and return to the depositor 
on demand, the bank is not liable if the cashier, 
without its knowledge or consent, steals it, or 
fraudulently appropriates it to his own use, pro- 
vided the bank has exercised due diligence in 
selecting the cashier, and in not keeping him in 
office after it knew, or ought to have known, 
that he was or had become untrustworthy. In 
stealing or clandestinely appropriating the de- 
posit to his own use, the cashier would not be 
acting in the bank’s business, or within the 
scope of his employment; he would be repre- 
senting himself and not the bank. Foster v. 
BANK, 17 Mass. 479; ScoTT v. BANK, 72 Pa. St, 
471; BANK v. REX, 89 Pa. St. 308; Ray v. BANK, 
to Bush, 344; Giptin v. MCMuLLEN, L. R. 2 
P. C. 317; Edw. Bailm. $45; Schouler, Bailm. 
$42 et. seq.; 2 Add. Cont. § 804; Bolles, Banks, 


§ 6 et. seq.; Morse, Banks, $$ 1o02e, 201. The 


Code, $§ 2201, 2961, does not vary this rule in 
respect to gratuitous bailments, inasmuch as the 
degree of diligence touching such bailments is 
no higher under the Code than at common law, 
2104; BANK v. SCHLEY, 58 Ga. 369. 

2. A special deposit is gratuitous if it be ac- 
cepted for the accommodation of the depositor, 


Code, § 


e 
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NOTES OF CASES. 


and without any undertaking by him, express 
or implied, to pay or do anything as compensa- 
tion or reward for keeping the deposit. 


Set-Off Against Partnership of Individ- 
ual Debt of Partner. 





Woolman v. Capital National Bank, Court of Appeals 
of Colorado, October 10, 1892. 

ln an action by the bank against one Wool- 
man upon a note made by him to the firm of 
Stark & Mosher, and indorsed by the payees to 
the bank, the maker alleged that the bank had 
no title to the note, but had conspired with the 
payees to bring the suit in the bank’s name for 
the purpose of preventing the defendant from 
making a set-off against one of the firm of 
payees, Mosher, to which he was justly entitled. 
The court gives judgment for the bank and 
holds that even if the action was by the payee 
firm, the defendant could not off-set a claim 
against a co-partner of such tirm. The lang- 
uge of the court is quoted below, as illustrating 
to Colorado bankers the doctrine of Colorado 
upon the subject of set-off where the parties to 
the debts are not the same. 

‘*If the action had been brought by Mosher 
& Stark against the defendant, Woolman, such 
a defense and set-off could not have been inter- 
posed. The universal rule is that debts set-off 
must be mutual between the parties to the 
record, 
debt due a partnership, a debt due from one co- 
partner cannot be set-off. GReGG v. JAMES, 
Breese, 143, Joint debts cannot be set-off 
against separate debts, nor separate against 
joint, because in such cases the parties are not 
the same. Id. 153. In BurGwin v. BABCOCK, 
11 Ill. 28, it was held that ‘‘ a separate demand 
cannot be set-off against a joint demand, nor 
can a joint debt be set-off against a separate 
debt. The demands, to be set-off, must be mu- 
tual between the parties to the action.” See, 
also, WARDER v. NEWDIGATE, It B. Mon. 174, 
and cases cited; Wat. Set-Off, par. 234; Davip- 
SON v. REMINGTON, 12 How, Pr. 310. It is true 
there is an exception to this rule, but there is 
nothing in the answer which brings the defend- 
ant within the exception.” 


Therefore, in an action to recovera 








THE BANKING LAW JOURNAL. 


485 


Notice to Bank of Equities. 


Bank of Edgefield v. Farmer's Co-operative Manufacturing Co., U.S. Circuit Court of Appeals, Fifth Circuit, 
June 13, 1802. 


The bank had taken as collateral security 
from a borrower, six negotiable notes of the 
Same maker and indorsers, three of which at 
the time, were past due and protested, The 
question before the court—and it is an impor- 
tant one for bankers—was whether the fact ot 
three of the notes being overdue and dishonored 
paper, charged the bank with notice of equities 
respecting the other three which were not due 
at the time they were acquired, and let in a de- 
fense by the maker of failure of consideration 
The notes in question were made at Griffin, Ga. 
and were taken as collateral by a South Carolina 
bank, The discussion of the court upon this 
pointis appended. The conclusion reached is 
that the bank was not charged with notice, the 
federal tribunal applying the general commer- 
cial law, and not the law of Georgia where the 
notes were made. The court says: 

** There is nothing on the face of the notes to 
indicate that the three notes for $500 each, 
which were past due when they, with the three 
notes sued on, were deposited as collateral se- 
curity with the plaintiff (bank), were for the 
same consideration, or referred in any way to 
the same transaction, upon which the three 
notes sued upon were any of them issued. 
There is no proof in the case tending to show 
that the plaintiff had any knowledge whatever 
of the transaction or contract between the de- 
fendant (maker) and Smith & Vaile Company, 
(payee), or that the six notes constituted or 
formed part of one transaction. ‘Where more 
than one note is executed upon the same con- 
sideration, they are not all to be regarded as 
dishonored when one is overdue and unpaid.’ 
Daniel, Neg. Inst. § 787. 

The precise question was before the supreme 
court of the state of Wisconsin in the case of 
Boss v. Hewitt, 15 Wis. 260. In that case the 
court said: 


“Upon the question, whether the purchaser should 
be chargeable with notice of any defects in the con- 
sideration of the notes subsequently to become due by 
reason of the first being overdue at the time, no au- 
thority was cited by either counsel, and we have 
found none. The not-s were all secured by one mort- 
gage, and, if 1t had appeared on the fa e of the papers 
that they were all given for one consideration, upon 


one transaction, it might be urged, with considerable 
force, that, as the law charged the purchaser with no 
tice of any defect in the consideration of the first note, 
it must also charge him with like notice that all were 
given for one consideration. But how that question 
should be decided, if it ever arises, can be then deter- 
mined, But there was nothing on the face of the 
papers to show that the notes were all given for one 
consideration. It is true they bore the same date, and 
were secured by one mortgage. But it is frequently 
the case that parties, in giving securities, inclyde 
debts arising out of many different transactions, as to 
some of which there might have been defenses not 
affecting the others; and we do not think that a pur- 
chaser of negotiable notes before maturity can be held 
chargeable with notice of any defect in their consider- 
ation from the mere fact that another note, secured by 
the same mortgage, was overdue, and had not been 
paid.” 


Boss v. Hewitt was affirmed in the supreme 
court of Wisconsin, 45 Wis. 110, citing Bank v. 
Kirby, 108 Mass. 497, and Cromwell v. County 
of Sac, 96 U. S. 51. In Cromwell v. County of 
Sac. affirmed in Railway Co. v. Sprague, 103 U. 
S. 757-762, and also in the case of Morgan v. 
U. S., 113 U. S. 476-502, it is held that the fact 
that installments of interest are overdue and 
unpaid is not sufficient to affect the position of 
one taking bonds and subsequent coupons. be- 
fore maturity for value, as a bona-fide holder. 

The defendant in error (maker) contends that 
the rule given in the judge's charge, (that the 
bank was chargeable with notice) was correct, be- 
cause section 2786 of the Code of Georgia pro- 
vides as follows: 


“If the holder receives it after it is due, its nou 
payment at maturity is notice to him of dishonor, and 
he takes it subject to al! the equities existing between 
the original parties thereto; and 1f there be several 
notes constituting one transaction, but due at different 
tlmes, the fact that the one is overdue and unpaid 
shall be notice to the purchaser of all, and put him on 
his guard.” 


And he cites the case of Harrell v. Broxton, 
78 Ga. 129, to the same purport. 

The plaintiff in error contends that the ques- 
tion of notice of equities existing between ori- 
ginal parties in the case of commercial paper is 
regulated and determined by the commercial 
law, and not by the rule or decisions in any 


particular state; relying upon Swift v. Tyson, 
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16 Pet. 1; Oates v. Bank, 100 U.S. 239; Rail- 
road Co. v. National Bank, 1o2 U.S. 14; Pana 
v. Bowler, 107 U. S. 529-541, 2 Sup. Ct. Rep. 
704; Burgess v. Seligman, to7 U, S. 33, 2 Sup. 
Ct. Rep. 10; King v. Doane, 139 U.S. 173, 11 
Sup. Ct. Rep. 465. 

There is no doubt that the law of the place 
where the contract was made usually governs in 
the construction and enforcement thereof, and 
that the validity and effect of all writings or 
contracts are determined by the laws of the 
place where executed. The question presented 
here, however, is not with regard to the con- 
struction of the contract or its validity, but, 
rather, with regard to the rule of commercial 
law which affects subsequent holders in the 
matter of notice of prior equities, We are of 
opinion that the general commercial law pre- 
vails, and not any particular rule or decision 
established in the state of Georgia, either by the 
decisions of the supreme court of that state or by 
statute announcing a rule. 

It has been settled in the courts of the United 
States since the leading case of Goodman v. 
Simonds, 20 How. 343, that one who acquires 
mercantile paper before maturity from another, 
who is apparently the owner, giving a con- 
sideration for it obtains a good title, though 
he may know facts and circumstances that 
would cause him to suspect, or would cause one 
of ordinary prudence to suspect, that the person 
from whom he obtained it had no interest in or 
authority to use it for his own benefit, and 
though by ordinary diligence he could have as- 
certained those facts. Swift v. Smith, to2 U.S. 
442; King v. Doane, 139 U. S. 166, 11 Sup, Ct. 
Rep. 465. It follows that, although the three 
notes of the same date as those acquired by the 
plaintiff were past due, and that the plaintiff 
was informed of that fact, still that would not 
be notice that the three notes not yet due were 
in any wise tainted by defective consideration, 
or for any other cause,” 





Assignability of Contract of Guaranty. 





Weir v. Anthony, Supreme Court of Nebraska, Oct. 
11, 1892. 


One Watson executed certain notes to the W. 
P. Company, and one Anthony executed a 
writing of guaranty to the W. P, Co., guarantee- 
ing the payment by Watson of all notes, ac- 
counts,etc. The W. P. Company transferred 
the notes and guaranty to Weir, the plaintiff, 
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who sued Anthony upon the guaranty. An 
thony contended that a contract of guaranty 
was personal between the parties and not nego- 
tiable nor assignable; hence he was not liable 
thereon to Weir. The supreme court of Ne- 
braska, however, holds that under the statute of 
the state, ‘‘ a contract of guaranty is assignable 
and the assignee may maintain an action there- 
On in his own name.” 

The court, discussing the point, said: 

‘*At common law, a contract of guaranty 
could not be assigned so as to enable the as- 
signee to enforce the same in his own name. 
But under our statute this rule is changed. 
Section 29 and 30 of the Code of Civil Procedure 
are as follows; ‘ Sec. 29. Every action must be 
prosecuted in the name of the real party in in- 
terest,’ etc. ‘Sec. 30. The assignee of a thing 
in action may maintain an action thereon in his 
own name and behalf, without the name of the 
assignor.’ Under these provisions, where a 
contract of guaranty is transferred by assign- 
ment, the assignee is vested with power to sue 
and recover upon it in his own name. Plaintiff 
is the real party in interest, and is the proper 
and only party who can maintain the suit. Mills 
v. Murry, 1 Neb. 327; Hoagland v. Van Etten, 
23 Neb. 462, 36 N. W. Rep. 755; Bank v. Car- 
penter, 41 Iowa, 518; Lemmon v. Strong, 59 
Conn. 448, 22 Atl. Rep. 293; Craig v. Parkis, 4o 
N. Y. 181; Stillman v. Northrup, 109 N. Y. 473, 
17 N. E. Rep. 379; Everson v. Gere, 122 N. Y. 
290, 25 N. E. Rep. 492: Waldron v. Harring, 
28 Mich. 483. The authorities cited by counsel 
for defendant are not applicable, for the reason 
that they are from states having statutes unlike 
ours, and where the common law rule as to the 
assignability of a contract of guaranty prevails. 
It follows that the demurrer to the petition 
should have been overruled. The judgment of 
the district court is reversed.” 


Where iIndorser and Maker May Be 
Sued. 





Belcher v. Palmer, Supreme Court of Nebraska, 
October 26, 1892. 


The following point may interest bankers and 
attorneys in Nebraska. 


Where there is no charge of collusion or fraud 
between the indorser and holder of a promissory 
note as to the liability of such indorser, and an 
action is brought against him in the county 
where he resides within the state, and service 
had on him there, a summons may be issued 
and served on the makers in other counties of 
the state, 
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Passing of Worthless State Bank Notes Within the Revised Statutes against 
Crimes. 


United States v. Stevens, U. S. District Court, W. D. Virginia, April 16, 1892. 


Among the congressional definitions and pro- 
hibitions of counterfeiting, forgery and other 
crimes against the operations of the government, 
is a provision (section 5430, Rev. Stat.) subject- 
ing every person to punishment who has ‘‘in 
his possession or custody, except under author- 
ity from the secretary of the treasury, or other 
proper officer, any obligation or other security 
engraved and printed after the similitude of 
any obligation or other security issued under 
the authority of the United States, with intent 
to sell, or otherwise use the same.” 

The holder of a genuine note of the Bank of 
Mecklenburg, N. C., which, by reason of the 
bank’s insolvency, was worthless, was indicted 
under this statute. The question presented to 
the court for decision was as follows: 

Is the having in possession without authority 
from the secretary of the treasury or other 
proper officer, with intent to sell or otherwise 
use, the notes ofa broken bank, the said notes 
being worthless, but being engraved and printed 
after the similitude of a United States treasury 
or national bank note, a violation of the pro- 
vision of the statute cited? The court said: 

‘*The object of the provision of the statute 
under which this indictment is framed is mani- 
festly to preserve the integrity of the national 
treasury and bank-note currency, and to pre- 
vent the imposition on the public of worthless 


notes or Obligations of any kind purporting to 
be the genuine obligations of the United States. 
It seems to the court that the fact that the note 
in question was originally issued by a duly- 
authorized bank, and that it was a legal note at 
the time of its issuance, does not, after it has 
become uiterly worthless by the insolvency of 
the bank, exempt the holder of it from prosecu- 
tion, if he has it in possession with intent to 
sell or otherwise use and pass it as a genuine 
United States. The 
possession of such a note or obligation with in- 


note or obligation of the 
tent to sell or otherwise use it falls within the 
mischief intended to be prevented by the stat- 
ute, ‘ To constitute the offense, it is not essen- 
tial that the fraudulent note or obligation should 
on its face purport to be an obligation of the 
United States.’ United States v. Williams, 14 
Fed. Rep. 551. The question as to the simil- 
itude of the note alleged to have been passed by 
the defendant to the treasury or national bank 
notes or other obligations of the United States 
is a question to be determined by the jury, as 
are also the facts as to whether the defendant 
had the note in question in his possession with 
intent to sell or otherwise use the same, and as 
to whether he knew at the time that said note 
was worthless.” 

The question having been submitted to the 
jury, their verdict was *‘ not guilty.” 
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THE COMPTROLLER’S REPORT. 


HE thirtieth annual report of the 
comptroller of the currency, cover- 
ing the year ended October 31, 1892, 
has been submitted to Congress. This 
document is obtainable by all bankers, 
and all that is purposed here, is a sum- 
mary of its principal features. 
Enormous crop production in 1891 
created a merchandise balance—an ex- 
cess of exports over imports—in our 
favor for the year ended July 1, 1892 of 
$202,914,000: for the preceding year, 
the excess was only $39,565,000. The 
comptroller points to the remarkable 
fact that notwithstanding this enormous 
merchandise balance in favor of this 
country, aggregating $242,000,000 for 
the two years, we were compelled to 
add over $86,000,000 in gold and silver. 
‘*In a normal condition of affairs this 
large merchandise balance in our favor 
would have resulted in large gold im- 
ports; instead, they sent us our securi- 
The interest upon American se- 
curities held abroad aggregates a large 
amount, and its payment forms a con- 
tinuous factor in international balances. 


ties. 


The return of any portion of our securi- 
ties increases our wealth at home, and 
the retention of the earnings of such 
securities adds to our home prosperity. 
The absorption and assimilation of so 
large an amount in so short a period of 
time may have produced temporary dis- 
turbance, but the permanent effect is 
beneficial.” 

The comptroller states the causes un- 
derlying this abnormal export. He fol- 


lows it with comparative tables showing 
the condition of the national banks of 
the country at nearly corresponding 


dates for the years 1891 and 1892. In 
1892 there has been an increase over 
1891 in number of banks; capital stock; 
bonds deposited to secure circulation; 
bank notes outstanding; surplus and 
undivided profits; individual deposits; 
bank deposits; and total resources. In 
the item of lawful money deposited with 
the treasurer to redeem circulation out- 
standing there has been a decrease of 
upwards of ten million dollars. The 
net outstanding bank circulation has in- 
creased ten and a half millions, during 
the year. 

On June 18, 1892, the total deposits 
in the associated banks of the city of 
New York were $543,663,100. The 
highest amount ever reached before was 
$455.306,300 on December 26, 
The same plethora of money existed in 
all money centers; the rate of interest 
for the year averaged, on demand loans, 
one and one half per cent. to three per 
cent., and commer- 
cial paper ranged about two per cent. 
higher. 


1891. 


and time loans 


CURRENCY. 


The comptroller’s views upon the sub- 
ject of currency are characterized by 
sound common sense. Portraying the 
existing methods of transacting business 
through banks and clearing-houses, he 
shows that the bulk of the world’s busi- 
ness transactions in done upon credit, 
witnessed by bookkeeping, and the per- 
centage represented by actual money 
transfer is very small, in the United 
States less than eight per cent. 

It is only this latter portion, the 
comptroller states—the portion in which 
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actual money passes—that appeals to the 
government for regulation. 

‘*It is the recognized constitutional 
duty of government to furnish for its 
citizens a circulating medium adequate 
to their needs and convenient for their 
use. Gold and silver are the recognized 
money of the world, because they pos- 
sess value in themselves, are convenient- 
ly coined, not easily counterfeited, exist 
in quantity sufficient to supply the de- 
mand, and are not so redundant as to 
unduly impair their value. Such money 
is adequate to the public want, but not 
convenient for public use, except in 
small change transactions. Paper money 
is a business necessity, Paper money 
possesses no value, simply represents 
value. 

‘*A currency to serve the demands of 
business must be sound—no doubt of 
its redemption, It should be elastic, 
that it may expand and contract, as the 
tide of business ebbs and flows. If sup- 
plied by the government, the expense is 
borne by the taxpayers. If supplied by 
banks, it must possess an element of 
profit. It will readily issue so long as 
there is a profit. It may be made to 
contract by fixing a standard of issue 
and taxing the excess, so that the exces- 
sive issue would be retired with the ces- 
sation of the necessity which called it 
into existence.” 

The comptroller gives statistics show- 
ing the amount of paper money in cir- 
culation October 31, 1892 to be $1,074,- 
437,684 of which about 172 and a half 
million (or 16.04 per cent.) were nation- 
al bank notes. The silver legislation of 
1878 and of 1890 1s cited, and statistics 
of issue under those acts presented. 

The act of 1890 is characterized as a 
compromise measure, designed to pre- 
vent the unlimited coinage of adollar of 
full debt- paying power, containing less 
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than a dollar’s worth of silver. ‘‘From 
its nature (arbitrarily adding a large 
amount to the currency monthly) it is 
evident that it was intended to be tem- 
porary. Theseverest commentary upon 
our silver coinage, is the fact that it 
offers an inducement to the counterfeiter 
to coin a dollar exactly reproducing the 
genuine in quality and intrinsic worth, 
as well as form and design, the profit to 
the counterfeiter being represented by 
the difference between the market value 
of the silver contained in the coin and 
and its face value, which was October 1, 
1892, 3332 cents. 

In view of the above statistics, the sil- 
ver currency furnished by the govern- 
ment will hardly commend itself to the 
(public) on the score of economy, It 
is in sharp contrast with the national 
bank currency, which has paid into the 
treasury in taxes $72,670,412. 30.” 

The comptroller states that the policy 
of the government as to the future cur- 
rency remains tobeseen. ‘‘ If furnished 
by the government, it will possess the 
quality of soundness, for nothing can be 
better than the government under which 
we live; but it cannot possess elasticity. 
Elasticity means conformity to business 
wants, the supply quickly responding to 
the demand, and not conformity to 
fixed rules and statutory laws. The 
government in the very nature of things 
cannot supply such currency as the pub- 
lic requires. The national banks can, 
and with proper legislation would supply 
this want fully and completely.” 

The comptroller submits carefully pre- 
pared tables to show the profit/upon na- 
tional bank circulation, based upon a 
deposit of $100,000 of bonds. June 30 
was the date selected, as it marks the 
close of an interest period for govern- 
ment bonds. In the tables money is as- 
sumed to be worth 6 per cent. After 
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making all deductions, the comptroller 
figures a net profit on $100,000 two per 
cent. bonds (circulation 90 per cent. par 
value) of $31.52; on four per cents, 
$330.16; and on six per cents, $1,218.- 
58. 

If, says the comptroller, ‘‘ the prevail- 
ing rate was less than 6 per cent. a bank 
could better afford to take out circula- 
tion. If the prevailing rate was more 
than 6 per cent. a bank could less afford 
to take out circulation. By allowing 
circulation tothe par of bonds, and re- 
moving the tax on circulation, it would 
be possible for banks located in sections 
where rates of interest are high to take 
out circulation without loss. 

Since the organization of the national 
banks, $1,521,437,753 have been issued 
and redeemed without loss to any bill- 
holder. There can be no loss upon na- 
tional bank circulation. All the solici- 
tude as to what shall serve as a basis for 
circulation when government bonds 
cease to exist is premature. The 4% 
per cent. bonds (act July 14, 1870) ma- 
tured September 1, 1891; $25,364,500 
were continued at the pleasure of the 
government at 2 per cent. interest; in- 
terest upon the balance ceased; $24,- 
520,900 have been redeemed and $983,- 
800 remain Outstanding ; $3,617,700 have 
been redeemed since October 31, 1891. 
No bonds have been purchased by the 
government during the past year, the 
interest-bearing debt has not been re- 
duced,and with the diminished revenues, 
under the Act of October 1, 1890, and 
swelling volume of annual expenditure, 
there is likely to be no reduction in the 
immediate future. The trend of public 
opinion is decidedly in favor of limiting 
our revenues to the current needs of the 
government. The currency sixes that 
begin to mature in 1896 are primarily 
obligations of the subsidized Pacific 
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railroads. The railroads will hardly be 
prepared to pay these bonds at maturity, 
as they will likely be continued like the 
4'% per cent. bonds, at the option of the 
government, at a low rate of interest. 

By relieving national bank circulation 
as above suggested, these bonds could 
be extended at a very low rate of inter- 
est—too low for investment purposes, 
yet available as a basis of circulation. 
Of the $25,364,500 of 2 per cent. bonds 
outstanding October 1, $22,050,350 were 
held by national banks to secure circu- 
lation. The 4 per cent. bonds do not 
mature until July 1, 1907. Since Decem- 
ber 6, 1890, the government has been 
out of the market as a purchaser of its 
own bonds, and the price then paid for 
4 per cent. bonds ($123.356) has fallen 
to (114.625.) The lower the price of the 
bonds the more available they become 
as a basis of profitable circulation. If 
happily the time arrives when the United 
states government has no bonded debt, 
or not sufficient to be available as a 
basis for circulation, there will of neces- 
sity, be other choice securities available 
for such purpose. 

In my judgment the government 
should issue 2 per cent. bonds, running 
twenty, thirty and forty years, and with 
the proceeds purchase the 4 per cent. 
bonds outstanding. This would result 
in a saving of interest to the gov- 
ernment, distribute the maturity of the 
bonds over a proper period, and furnish 
the best conceivable basis for circulation, 
The government could hardly have 
floated a 2 per cent. bond but for the 
needs of the national banks, and with 
liberal yet conservative laws as to cir- 
culation, it is possible that a bond bear- 
ing a slightly lower rate than 2 per cent. 
could be placed at par.” 

The comptroller continues with de- 
tailed argument, showing the superiority 
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of a national bank currency and the im- 
policy of change toa currency less se- 
cure. He submits forcible reasons why 
the subject of bank currency should not 
be relegated to thestates; and in answer 
to the proposition that there be a con- 
ditional repeal of the 10 per cent tax, 
conditioned upon compliance by the 
state banks with certain regulations im- 
posed by congress, designed to secure 
circulation and protect note-holders 
against loss, he says: 

‘** Such state banks would then be na- 
tional banks for the purpose of issuing 
circulating notes, and congress must 
provide for their supervision and exam- 
ination, to see that the laws are complied 
with. Can currency be better taken 
out by a bank organized under a state 
law than under an act of congress? 
Would congress or the country gain 
anything by the proposed divided juris- 
diction over these banks of issue? Would 
not division lead to conflict and con- 
fusion? All national banks make reports 
of condition to the comptroller, on a 
past day, fixed by him, iw such form as 
the comptroller prescribes, and upon 
blanks furnished by him. These forms 
are very complete as to balance sheet 
and detail. In order to comply with 
these calls, a bank’s books must be so 
kept as to furnish the required informa- 
tion, These reports are of very great 
value to the banks themselves, in sys- 
tematizing their bookkeeping and insur- 
ing good and uniform methods of busi- 
ness. The information reported, all on 
the same date, is of great value to the 
public. What would be gained by de- 
nationalizing our banks in all respects, 
except as to circulation? Can the vari- 
ous state legislatures be depended upon 
to provide better laws and better super- 
vision than congress?” 

The comptroller also urges the send- 
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ing in for redemption of worn-out and 
‘*unclean” notes, for the reason that 
soiled paper money is a potent means of 
disseminating infectious and contagious 
diseases. 


NEW AND FAILED NATIONAL BANKS. 


One hundred and sixty three new na- 
tional banks have been organized during 
the year, Texas leading in point of 
number (22) and Illinois in largest 
amount of capital (2,500,000.) During 
the same period, 53 banks have gone into 
voluntary liquidation, and 17 have failed, 
the net increase for the year being 93. 
The total number of going banks is 3,- 
788. The failures during the year were 
not disastrous, and in proportion to the 
number in actual operation were not so 
numerous as in some preceding years. 


AMENDMENTS, 


In pursuance of the law requiring the 
comptroller annually to report ‘‘ any 
amendments to the law relative to bank 
ing by which the system may be im- 
proved, and the security of the holders 
of its notes and other creditors may be 
increased,” the comptroller suggests 
twelve amendments, as follows, the 
reasons for many of which are stated 
elsewhere in the report. 

1. ‘In my judgment the law should be 
amended so as to provide as follows: 
That the minimum deposit of govern- 
ment bonds, required by national banks, 
be reduced to $1,000 in case of banks of 
$50,000 capital, and to $5,000 in cases 
of banks whose capital exceeds $50,000. 
Such deposit would be sufficient to guar- 
antee the payment of all expenses and 
assessments imposed by law. Banks 
are no longer organized for the purpose 
of issuing circulation, and when organ- 
ized to do business as banks of discount 
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and deposit it is clearly a hardship to 
require them to purchase these high- 
priced government bonds beyond the 
amount above suggested. 

2. That any national bank be allowed 
to issue notes equal to the par value of 
the United States bonds which it may 
purchase and assign to the treasurer of 
the United States for the purpose of se- 
curing circulation. 

3. That the monthly withdrawal of 
bonds pledged to secure circulation shall 
not exceed four and a half millions in 
the aggregate. Should withdrawals 
equal the amount named in any month 
(which is unlikely,) such amount would 
be offset by the additional circulation 
issued under the second amendment 
suggested. 

4. That the tax on national-bank cir- 
culation be repealed. The banks have 
already paid into the treasury $72,670,- 
412.30 in taxes upon circulation. The 
banks should only be assessed an amount 
sufficient to defray the actual cost to the 
government of providing circulation. 

5. That the limit of the amount which 
may be loaned to any person, company, 
corporation or firm, to ten per cent. of 
the capital stock of the bank, be so 
amended as to read ‘‘ capital and sur- 
plus.” There should be an additional 
amendment making an exception in 
favor of temporary loans, secured by 
collateral, in our largest business cen- 
ters. 

6. That the government issue bonds, 
with a long period to run and at a low 
rate of interest, with which to retire the 
present bonded debt of the United States 
and which bonds may be used as a basis 
to secure national-bank circulation. 

7. That the comptroller of the cur- 
rency, with the approval of the secretary 
of the treasury, be empowered to remove 
officers and directors of a bank for vio- 
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lations of law, leaving the vacancy to be 
filled in the usual way; firs: giving such 
officers and directors an opportunity to 
be heard. 

8. That bank examiners be required 
to take an oath of office before entering 
upon the discharge of their duties, and 
to give a bond in such amount and with 
such sureties as the comptroller of the 
currency may require. 

9. That the comptroller of the cur- 
rency be allowed to appoint two general 
examiners, of conspicuous ability and 
experience, to be paid out of the public 
funds, whose duty it should be to visit, 
assist and supervise the various exam- 
iners in their several districts, in order 
to secure uniformity in method and 
greater efficiency in work, 

10. That the law be so amended as to 
prohibit officers or employes of a bank 
from borrowing its funds in any manner 
except upon application to and approval 
by the board of direction. 

11. In order to facilitate the collection 
of assessments upon shareholders in 
failed national banks, that the receivers 
of such banks be required to file with 
the county clerk or register of each 
county where any shareholder may re- 
side a statement showing the names of 
shareholders residing in such county 
and the amount of stock held by them 
respectively; the filing of such statement 
to constitute a lien upon the realty of 
such shareholders, which lien may be 
vacated, upon motion, by giving proper 
bond, and which shall be discharged, by 
the receiver, upon payment of the as- 
sessment. 

12. Section 380, United States Re- 
vised Statutes, reads as follows: 


All suits and proceedings arising out of the provisions 
of law governing national banking associations, in 
which the United States or any of its officers or agents 
shall be parties, shall be conducted by the district at- 
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torneys of the several districts, under the direction and 
supervision of the Solicitor of the Treasury. 


An amendment to this law is urged 
which will prevent United States attor- 
neys from insisting (as they sometimes 
do) that they shal! be employed as at- 
torneys for the receivers of failed banks 
when from the circumstances it is im- 
possible for them to properly act in that 
capacity. 


DOMESTIC EXCHANGE, 


Full statistics are next given in the 
report of closed national banks; and 
the policy of the previous comptroller 
respecting domestic exchanges, is con- 
tinued, by the publication of a number 
of comparative tables of drafts drawn 
by banks upon banks. The percentage 
of exchange drawn upon New York, 
Boston and Philadelphia, shows a slight 
loss each year, while the percentage 
drawn upon Chicago and St. Louis 
shows a slight increase, indicating that 
with the growth and increase of wealth 
in the interior of the country, the pro- 
portionate amount of business done by 
these large interior cities is increased, at 
the expense of the proportion in the 
seaboard cities. The comptroller says: 

‘*In order to give a more full and 
practical illustration of this subject, I 
have this year secured data showing the 
total amount of exchange drawn by the 
various banks reporting to have been 
$12,994,959,590, and the total commis- 
sions charged to have been $3,343,736, 
or an average of .03 of 1 per cent, on 
the $roo of exchange. 

Contrasting the current rates charged 
by the banks (when they make any 
charge at all) with the statement just 
made, and we see what a vast amount 
of exchange is drawn without any com- 
pensation whatever.” 
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The comptroller republishes tables 
taken from Elliott's Funding System 
showing the cost of exchange and the 
charges which the public were required 
to pay at an earlier period, as contrasted 
with present charges, to mark the pro- 
gress made in banking, and how the 
bank service has been cheapened, and 
to ernphasize the improvement in the 
service which railroad and express com- 
panies, and telegraph facilities afford. 
Full clearing-house statistics are also 
published, showing the extent the use of 
money is minimized by means of clear- 
ing-house organizations in our principal 
cities. 

BANKING METHODS. 


Imprudent methods in the manage- 
ment of banks are discussed at length; 
the status and duties of directors and 
officers are dwelt upon; the subject of 
excessive loans is considered, and argu- 
ment made in behalf of the amendment 
to the law regulating ‘‘ loans” previously 
stated; and the duties of bank examin- 
ers and the relation they should bear 
to bank managers, are subjects fully 
considered. 


STATISTICAL MATTER, 


The report contains comparative state- 
ments of the resources and liab/lities of 
national banks in various years; statis- 
tics respecting the extension of the cor- 
porate existence of national banks; cir- 
culating notes; banks without circula- 
tion; interest-bearing funded debt of 
the United States; market prices of 
United States bonds; investment value 
of United States bonds; issues and re- 
demptions; loans of national banks in 
reserve cities; and failed banks. The 
causes of failures during the year are 
stated at length. Statistics are given of 
dividends paid; and inactive receiver- 
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ships. The legislation during the past 
year respecting national banks is stated; 
as is the importance of the legal de- 
cisions summarized in the appendix, 
This is followed by statistical matter 
showing the transactions in the various 
clearing houses; and collected informa- 
tion is given as to banks in the country 
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other than national. 

In conclusion, the comptroller makes 
certain general statements eulogistic of 
the national system; states there is no 
possible conflict of interest between the 
national and state systems of banking; 
and highly compliments the force of the 
comptroller’s office. 


THE STATE LAWS GOVERNING BANK CURRENCY. 





N view of the drift of publicattention towards the problem of a future bank currency,to supplement 
or possibly supersede national bank notes; the presentation of plans for such a currency suited to 


the varied needs and requirements of the people of the United States; and the agitation to repeal the 
existing 10 per cent prohibitory tax upon state circulation, it will be useful and interesting to examine 
into the existing machinery for state issues and the general conditions now surrounding them in 
the various states, as disclosed by legislative records. This knowledge is unquestionably a most 
necessary factor in any consideration of the feasibility and advisability of returning to a system 
of state bank currency, 


At common law, the right to issue circulating notes was free to all. In this country, the note- 
issuing function has generally been made the subject of constitutional regulation, It is not pro- 
posed to discuss the question whether congress has power to totally prohibit to the state, and its 
corporations and individuals, or to regulate, the note issuing function, or the authority of congress 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 
or regulation, yet adopted. The purpose here is simply to set forth the present currency con 
ditions now existing in the various states, which would become important should the ten per cen- 
tax be removed. 


MARYLAND. 


F the ten per cent. tax should be un- 
qualifiedly repealed, we find, in the 
state of Maryland, that the power to es- 
tablish banks with currency powers rests 
in the legislature, and that under the 
general banking law, now existing, banks 
may issue currency to the extent of their 
paid-capital, without any special security 
whatever. 

The only constitutional provision as 
to banks is the following. (Art. 3, sec. 
39, Const. 1869.) 

‘*The general assembly shall grant no 


charter for banking purposes, nor renew 
any banking corporation now in exist- 
ence, except upon the condition that the 
stockholders shall be liable to the 
amount of their respective share or shares 
of stock in such banking institution, for 
all its debts and liabilities upon note, 
bill or otherwise; the books, papers and 
accounts of all banks shall be open to 
inspection, under such regulations as 
may be prescribed by law.” 

A further constitutional provision is 
to the effect that ‘‘ the general assembly 


| 
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shall pass no special law for any case 
for which provision has been made by 
an existing general law.” 

In 1870, the legislature enacted a 
general bank law, which provided: 

‘** The issues, or notes, usually denom- 
inated bank notes, which it shall be 
lawful for the corporation to issue, shall 
not at any time exceed the amount of 
its capital stock actually paid in, and 
no note shall be issued of a less amount 
or denomination than five dollars, nor 
of any intermediate amount between 
five and ten dollars; and the general as- 
sembly may, at any time, restrict the 
issue of such notes, both in the amount 
which may be issued and in the denom- 
ination of the notes.”’ 

Upon non payment of notes, the 
holder is entitled to six per cent. per 
annum thereon. Preference in payment 
upon insolvency is denied. Stockhold- 
ers’ liability for debts is to the amount 
of their respective shares. All unau- 
thorized currency is prohibited. 

The above pictures the situation in 
Maryland, showing that if the ten per 
cent. tax were repealed.without quailifi- 
cation, a Dank currency could be issued 
and floated, whose only security would 
lie in the integrity and ability of the 
managers behind the bank of issue. 


MASSACHUSETTS. 


In Massachusetts, there is nothing in 
the constitution upon the subject of 
bank currency. Under legislative pro- 
visions, banks may issue currency, se- 
cured by pledge of public stocks, The 
pertinent provisions of legislation are 
quoted below: 

‘* When a bank transfers to the aud- 
itor, to an amount not less than fifty 
thousand dollars, and not exceeding 
twenty-five per cent. above its capital 
stock, any public stock producing five 


per cent. or more a year, issued by this 
commonwealth, or by any county, city 
or town therein, or by either of the other 
New England states, or by the United 
States, or any public stock issued by the 
state of New York and equal in value to 
stock issued by this commonwealth pro- 
ducing six per cent. per year, such 
transfer being at a rate not above the 
par value of the stock transferred, nor 
above its current market value, such 
bank shall be entitled to receive from 
the auditor an equal amount of circulat- 
ing notes so countersigned and register- 
ed (i. e., as previously provided, that 
the auditor shall engrave, countersign, 
number and register bank notes) and 
stamped on their face ‘secured by the 
pledge of public stocks,’” (Sec. 61, 
ch. 128, Pub. Stat. relating to ‘‘ Banks 
and Banking.”’) 

Provision is made for the exchange 
and substitution of security. Refusal 
to redeem entitles the holder of a bank 
note to 24 per cent. yearly damages. 
Upon non-payment by a bank of its 
notes, they will be redeemed by the 
auditor out of the trust fund. Banks 
are prohibited from having in circulation 
at any one time notes under $5 denomi- 
nation to a greater extent than one- 
fourth their paid capital. Bank bills of 
fractional denomination, whether greater 
or less than one dollar, are prohibited. 
Provision is made that the property and 
effects of every bank shall be first ap- 
plied to the redemption of its notes in 
Stockholders in a bank at 
the time when it stops payment, or when 
its corporate franchises are surrendered 
or forfeited, are liable in their individ- 
ual capacities for the payment and re- 
demption of all circulating notes issued 
by such bank and remaining unpaid, in 
proportion to the stock respectively held 
by them at the time. 


circulation. 
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All unauthorized circulation is pro- 
hibited by statute. 

In the last legislature the following 
resolve was agreed to, and approved by 
the governor May 17, 1892: 

‘* Resolved, That the board of com- 
missioners of savings banks be instructed 
to make a careful examination of the 
general laws of this commonwealth re- 
lating to banks and banking, and within 
ten days from the commencement of the 
next session of the general court (legis- 
lature) to report whether any and what 
alterations may be made in said laws to 
adapt them to the wants of the people; 
also to report a bill to enable national 
banks doing business in this common- 
wealth to reorganize as state banks.” 


MICHICAN. 


The general banking law of 1887, re- 
pealing the former law, provides (Sec. 
32) that banks organized thereunder 
** shall not issue any bill, note or certifi- 
cate intended to circulate as money,” 
nor issue post-notes. 

Unauthorized circulation is prohibited 
by statute. The legislature has power, 
in its discretion, to charter or organize 
banks of issue, subject to constitution 
regulations. The provisions of the con- 
stitution upon the subject are contained 
in Article 15. 

Section 1 requires the formation of 
corporations (except for municipal pur- 
poses) under general laws, ‘‘but the 
legislature may, by a vote of two-thirds 
of the members elected to each house, 
create a single bank with branches.” 
(2) To have effect, any general banking 
law must be submitted to vote and ap- 
proved by the people, after its passage. 
(3) The officers and stockholders of 
banks of issue ‘‘ shall be individually 
liable for all debts contracted during the 
term of their being officers or stockhold- 
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ers of such corporation or association 
equally and ratably to the extent of 
their respective shares of stock.” (4) 
The legislature must provide for the 
registry of all bank notes issued by 
banks under a general law, and require 
security to the full amount of the notes 
in state or United States stocks, bearing 
interest, which shall be ceposited with 
the state treasurer for the redemption 
of such bills and notes, in specie. (5) 
Bill-holders of insolvent banks are given 
preference. (6) The legislature is pro- 
hibited from sanctioning the suspension 
of specie payments 


MINNESOTA. 


The constitution provides that the 
legislature may, by a two-thirds vote, 
pass a general banking law, with the 
following restrictions and requirements, 
which we summarize: 

The legislature to have no power to 
sanction the suspension of specie pay- 
ments. The legislature to provide for 
the registry of circulation and to require 
ample security in United States stocks, 
or state stocks, for specie redemption; 
and in case of depreciation of any stock 
ten per cent. or more, additional stocks 
to be required. The stockholders in 
banks of issue to be individually liable 
in an amount equal to double the amount 
of stock owned by then, for all the debts 
of the bank; the individual liability to 
continue for one year after any transfer 
of their stuck. The note-holders to 
have preference in payment in case of 
the bank’s insolvency. Any general 
banking law must provide for recording 
the names of all stockholders, the amount 
of their stock, the time of transfer, and 
to whom transferred. 

A general banking law exists in Min- 
nesota, under which banks may issue 
circulation. The notes are to be en- 
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graved, countersigned, numbered and 
registered by the auditor of state, and 
of denominations from one to five hun- 
dred dollars, but not to be of any inter- 
mediate number between 5 and 10, 10 
and 20, 20 and 50, or 50 and roodollars. 
The security for the circulation to be 
deposited in trust with the auditor is as 
follows: Any public stocks of any state 
on which full interest is semi-annually 
paid, said stocks to be valued at a rate 
to be estimated and governed by the 
rate at which such stocks have been sold 
in the city of New York, at the stock 
exchange, within six months next pre- 
ceding the timeof deposit; or any stocks 
or securities issued by the United States, 
bearing not less than 5 per cent. inter- 
est, said stocks to be valued at a rate 
estimated by the rate at which they are 
sold in the city of New York at the time 
of deposit. State stocks must be, and 
kept, equal to stocks producing 6 per 
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cent. per annum, and the auditor must 
not take stocks at a value above par, nor 
above 95 per cent. of their current mar- 
ket value at the New York stock ex- 
change. Provision for deposit of addi- 
tional stocks is made, when the securities 
depreciate ten per cent. or more. All 
stocks must receive the approval of the 
governor before deposit. Banks are 
entitled to circulation equal to the 
amount of stocks deposited. 

Notes must be made payable at the 
bank only; and the requirements of the 
constitution as to preference of holders 
and other matters, are followed, Re- 
fusal of payment entitles the holder to 
‘*damages,” the amount of which is not 
fixed in the statute; and the auditor,upon 
non-payment of notes, sells the securities, 
and makes payment from the proceeds, 

By statute, the circulation as money 
of all paper not expressly authorized, is 
prohibited. 


SUMMARY OF STATE LAWS. 





Showing Existing Situation if Ten Per Cent. Tax were Removed. 


Alabama.—Constitutional requirements are as fol- 
lows: 

§7. No bank shall be established except under a gen- 
eral banking law. 

§8. The general assembly may enact a general bank- 
ing law, which law shall prescribe for the registry and 
countersigning by the governor of the state of all 
paper credit designed to be created as money; and 
ample collateral security, convertible into specie, or 
the redemption of the same in gold or silver, shall be 
required, and such collateral security shall be under 
the control of such officer or officers as may be pre- 
scribed by law. 

§9. All bills or notes issued as money, shall be, at 
all times, redeemable in gold or silver, and no law 
shall be passed sanctioning directly or indirectly the 
suspension by any bank or banking company, of specie 
payment. 


§10. Holders of bank notes shall be entitled, in case 
of insolvency, to preference of payment over all other 
creditors. 

No general bank law has been enacted under these 
provisions. Legislative prohibition exists upon cir- 
culating notes of all, not chartered as banking asso- 
ciations. 


Arizona Territory.—Banks incorporated under ter- 
ritorial laws are denied by congress the power of 
issuing circulation. 


Arkansas.—Constitution provides: “No act of the 
general assembly shall be passed authorizing the issue 
of bills, notes, or other paper which may circulate as 
money.” 

Cahfornia.—Constitution provides: ‘‘No corpora- 
tion, association or individual shall issue or put in 
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circulation as money anything but the lawful money 


of the United States.” 


Colorado.—No constitutional prohibition upon state 
bank currency, but existing legislative prohibition. 


Connecticut.—No constitutional provisions. Legis- 
lature controls subject. Unauthorized circulation 
prohibited. Nogeneral bank law. Banks incorpor- 
ated by special charter and banks chartered under 
act of 1852, allowed to issue circulation to 75 per cent 
of capital, secured by pledge of certain public stocks, 
and first lien on assets. 


Delaware.—No constitutional provisions. Legisla- 
ture controls. No general bank law. The Farmers’ 
Bank of the state has currency powers, with the re- 
Striction that its total debts shall not exceed double 
paid capital, Circulating notes of individuals and 
partnerships “under one dollar” prohibited. 


florida.—No constitutional provisions. Legislature 
controls. No existing law under which banks author- 


ized to issue currency, and all unauthorized circula- 
tion prohibited. 


GE RGIA.—No constitutional provisions. Legisla- 
ture controls. Unauthorized circulation prohibited. 
Banks exist, under special charters, with power to 
issue currency (not specially secured) subject to leg- 
islative regulation for redemption in lawful money, 


and prohibition upon issue beyond amount specified 
in their charters. 


IpAHO.—A territory. No state bank currency. 


ILLINOIS.—Constitution regulates bank currency by 
providing the security of government or state stocks, 
requiring registry and countersigning of notes, pro- 
hibiting the legislative sanction of specie payments, 
and requiring that any general bank law, to have 
force, must be ratified by vote of the people after 
passage. Subject to constitutional regulations, the 
legislature has the power to enact a general bank law 
conferring currency powers upon banks. The exist- 
ing bank law, however, expressly withholds all cur- 
rency powers. 


Indiana.—Constitutional safeguards around bank 
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currency are double liability of stockholders and first 
lien upon assets, together with a requirement that 
notes of free banks shall have “‘ample collateral se- 
curity convertible into specie,” and must be regis- 
tered, and that legislature shall not sanction specie 
suspension. Subject to these regulations, legislature 
is supreme, and is empowered to establish banks of 
circulation, and also to specially charter a bank and 
branches without the “ample collateral security,” 
required for free banks, No free circulating bank act 
at present in force; and no bank and branches now in 
operation. All unauthorized circulation prohibited. 


Jowa —No existing law under which banks could 
issue currency, if ten per cent. tax removed. Consti- 
tution permits legislature to incorporate under general 
law, banks of issue, secured by special pledge with 
state treasurer of national stocks or those of states 
“in good credit,’”’ and also a state bank and branches, 
without such special security. Bank cnrrency to have 
preference in payment, and stockholders’ double lia- 
bility. No bank act or state bank to go in operation 
until subsequently ratified by vote of the people. Ex- 
isting legislative embargo upon foreign bank notes, 


Kansas —Legislature has power to incorporate 
banks of issue, by general law, subject to certain 
constitutional requirements as to security and other 
matters. Constitution, among other provisions, re- 
quires pledge of bonds of United States, or any state, 
and provides that notes shall be a first lien. General 
banking law now exists, but does not provide for cir- 
culation, Any new law must be ratified by vote of 
people. 


Lourstana.—No constitutional provisions. The old 
free bank act has not been repealed. Under this, U. 
S., La., or N. O. bonds were the basis of security. 
Notes were a first lien, and stockholders liable for any 
deficit. 


Maine.—No constitutional provisions. Existing 
legislation permits circulation to extent of paid capi- 
tal. No special security is required. Specie reserve 
of one-third required for ail circulation over 50 per 
cent. of capital, Protested notes carry 24 per cent. 
damages. 





———$—$—— 

















THE BANKING LAW JOURNAL. 499 


DEPARTMENT OF QUERIES AND REPLIES. 


wus department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Negotlability of Note ‘‘ negotiable and payable without defalcation or discount.” 





—Nen., Dec. 5, 1892. 





Editor Banking Law Journal: 

Dear Sir:—We recently discounted a two 
months’ note for a customer, made payable to 
him and which read substantially as follows: 

‘* Two months after date | promise to pay to 
D, five hundred dollars for value received, ne- 
gotiable and payable without defalcation or 
discount,” 

(Signed) A. 

The note was executed in this state. Our 
customer, D, has failed, and from recent facts 
which have come to our knowledge, we under- 
stand that the maker, A, intends to make de- 
fense of failure of consideration, claiming that 
the note, by its terms, is not negotiable in this 
state and lets in his defense. Please advise in 
your next issue, kindly omitting name of this 
bank and town, PRESIDENT, 


The statute of Nebraska (Comp. 1891, 
Ch. 41) makes negotiable by indorse- 
ment, bonds, promissory notes, etc., 
‘* made payable to any person or order, 
or to any person or assigns,” etc. We 
notice neither the word ‘‘order” nor 
‘** assigns " is contained in the discounted 
note; but that the language used is 
‘*negotiable and payable without de- 
falcation or discount.” It has been 
held (See Daniel, $106) that no precise 
form of words, is necessary to impart 
negotiability; that while ‘‘order”’ or 
*“‘bearer” are convenient terms, they 
are not exclusive, and that equivalent 


words, showing the intention that the 
instrument is to be negotiable, will give 
it that quality. Were it not for a de- 
cision in Nebraska presently cited, we 
should be strongly inclined to say the 
note in question was negotiable and gave 
the discounting bank, acquiring before 
maturity, the right to enforce free from 
equities. But turning to the decision 
ot the Nebraska supreme court in /os- 
ford v. Stone, 6 Neb. 378, we find a note, 
having identical terms to the one now 
inquired of, flatly held not a negotiable 
instrument, but subject to equities. 
The court quotes the statute of Ne- 
braska, and declares that if a promis- 
sory note ‘‘is payable to a certain 
person without words making it pav- 
able ‘to order’ or ‘assigns’ or *‘ bear- 
er’ it is nota negotiable instrument.” 
It then quotes from Parsons, a text- 
writer, to the effect that these words, 
while convenient, are not the only 
words which can be used, indicative 
of the intent to make an instrument ne- 
gotiable, and then adds: 

‘* But the words ‘ negotiable and pay- 
able without defalcation or discount’ do 
not, of themselves, make an instrument 
otherwise non-negotiable, negotiable.’”’ 

This decision, probably, must be ac- 
cepted as the law of Nebraska and will 
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render the note inquired of, subject to 
equities. Yet we cannot see how, un- 
less the decision be placed on the ground 
that the statute has pointed out the 
words ‘‘ order” and ‘‘assigns” to ex- 
clusively represent negotiability (which 
does not seem to be the case; otherwise, 
why should Parson’s be quoted with ap- 
proval?) it can be said the words quoted 
do not clearly indicate the intent of the 
maker to confer upon the note the ne- 
gotiable quality. Regarding these very 
words, they have been by statute in 
some of the states, required to be used, 
in order that the instrument be nego- 
tiable. 

In Missouri, the words ‘negotiable 
and payable without defalcation or dis- 
count,” were formerly necessary toa ne- 
gotiable note (1835 R. C. 298 § 7 Macyv. 
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Kendall, 33 Mo. 164) but are no longer 
required. Also in New Jersey the words 
‘* without defalcation or discount” were 
formerly necessary to make a promissory 
note negotiable, free from equities; but 
are no longer necessary. In Arkansas, 
like force was given to the words ‘‘with- 
out defalcation,” up to 1873. And in 
Pennsylvania, promissory notes ‘* bear- 
ing date in the city and county of Phila- 
delphia” and containing the 
‘without defalcation” or ‘‘ without 
set-off” may be ‘‘ held by the indorsers 
discharged from any claim of defalca- 
tion or set-off.” (Purd. Dig. 1872 P. 
1173, Sec. 1). 

But in Nebraska, let the banker be- 
ware of these words, as a non-negotiable 
trap in which he, with his loanable 
funds, may occasionally be ensnared. 


words 


Forgery of Indorsement of Payee on Certificate of Deposit. 





VINCENNES, Ind., Dec. 3, 1892. 
Editor Banking Law Journal: 
DEAR S1R:—I understand the rule to be that 
a bank, paying on the forgery of the payee’s in- 
dorsement of its certificate of deposit, is held 
chargeable with knowledge of the signature, 
equally as in case of its depositor’s signature to 
a check; and mistakenly paying on such a for- 
gery, cannot recover the money back. Can you 
cite me any decision in support of the rule as to 
certificates of deposit? 1 am personally interested 
in the question, D. 


The general rule is that a bank is 
bound to know the signatures of its de- 
positors, and if it pays on a forgery, 
does so at its peril, and cannot recover 
the money back. Many cases have 
arisen, however, where in view of all 


the circumstances, this rule has not been 
applied, and the bank has been granted 
relief. No statement of all these cases 
will now be made. A series of articles 
once appeared in the JouRNAL, which 
treated the subject exhaustively. The 
payee of a certificate of deposit, stands 
on the same footing with respect to the 
bank’s knowledge of signature, as an or- 
dinary depositor on open account. Ref- 
erence is asked to any decision so hold- 
ing. Stout v. Benoist, 39 Mo. 277 so 
holds. The gist of that case was this. 
M deposited money ina St. Louis bank, 
taking a certificate to his order. This 


certificate was stolen from him. The 
thief forged his indorsement, and pre- 
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‘sented the certificate with a request for 


the cash to an insurance company in 
St. Joseph. Being a stranger, the com- 
pany refused to cash the certificate, but 
accepted it for collection and forwarded 
it to St. Louis, where it was paid. After 
payment, the insurance company paid 
over the proceeds to the thief. The 
court held the St. Louis banker could 
not recover the money back from the 
St. Joseph company, but was bound to 
know its depositor’s signature. 


Liability of Indorser of School Order. 


BANK OF BAYARD, 
BAYARD, Neb., Dec. 1, 1892. 


Editor Banking Law Journal: 

Dear SirR:—Will you please answer the tol- 
lowing in your next issue of the BANKING Law 
JOURNAL? 

Does the following endorsement on a school 
order hold the endorser liable for payment of 
same? Viz.: Pay to the order of .......... Nat. 
Bank, signed Bank of Bayard, (per cashier). 

Truly Yours, 
F. E, Srearns, Cashier. 


A school order—that is, an order on 
the treasurer of a school district by 
officers of the district—is not a nego- 
tiable instrument, (School District v. 
Stough, 4 Neb. 357.) The liability of an 
indorser of a non-negotiable bill or note 
is not clear under the authorities. In 
some states he is held liable as maker or 
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guarantor, and not entitled to notice of 
dishonor. In others, he is held liable 
as indorser. In Nebraska, his status 
and liability has not been defined by the 
courts. In view of all the authorities, 
however, he is doubtless liable in some 
shape. 


Instructions Should be Followed. 





FARMERS’ AND CITIZENS’ BANK, 
FARMLAND, Ind., Dec. 1, 1892. 


Editor Banking Law Journal: 

Dear Sir:—A, in Indiana, gives note to B 
who lives in another state. Note is payable in 
bank and also spevifies that protest is waived. 

B puts note in his bank who sends it to the 
bank at whose office it is payable and orders it 
protested if not paid. 

In case of non-payment, what should col- 
lecting bank do, and would any liability be in- 
curred in case of non-compliance with order of 
bank sending? Yours, 

I. M. Branson, Cash, 


The collecting bank should always 
follow express instructions, although, as 
in the present case, the bank cannot see 
the necessity of so doing. There may 
be good reasons back of the direction. 
An agent is liable in damages to his 
principal for a disobedience of instruc- 
tions, but, of course, the damages must 
be proved. If none can be shown, noth- 
ing is recoverable. 











THE BANKING LAW JOURNAL. 


PERIODICAL LITERATURE OF INTEREST TO BANKERS. 





POLITICS AND CURRENCY.—*‘ The Nation,” 
December Ist; 1,300 words. 


‘* There is one defect in our position before 
the Monetary Conference,” says the Nation, 
‘* which of itself would be fatal to any agree- 
ment between the United States and European 
countries. We mean the fact that our standard 
of value is in politics, and is one of the issues 
submitted to the popular vote at every federal 
election. This condition of things is unknown 
in any of the countries from which we are 
seeking joint action in establishing a common 
bimetallic standard, In all of them the regula— 
tion of the currency is left wholly in the hands 
of scientific experts and financiers. Foreign 
financiers have not overlooked the fact that our 
currency is liable to be voted upon every two 
years at the election of members of Congress, 
and that the enormous store of silver in our 
treasury vaults has been accumulated, not under 
the influence of financial, but of political con- 
siderations, not because our experts have rec- 
ommended it, but because a large body of voters 
who know little or nothing about the matter, 
demanded it. We have only to state these facts 
to show that an international agreement with 
regard to the coinage which depends for its 
maintenance and success upon the fidelity of 
every one of the parties to it, would practically 
put the currency of every country which adhered 
to it into the American political arena, and 
compel it to watch our elections with feverish 
anxiety, lest the result of the vote should break 
up the compact. The lesson of the situation is 
that we shall never be able to come to any 
agreement about currency with foreign nations 
until we shall put currency questions back 
again into the hands of our experts, with but 
one mandate—to give us as stablea currency as 
the nature of metals and the nature of the human 
mind will permit.” 


THE ULTIMATE STANDARD OF VALUE— 
by J. B. Clarke, Yale ‘*‘ Review;” 6,000 words. 


In an able and philosophical manner the 
writer treats of the ‘‘ effective utility of value,” 
or, as it is usually termed, the final or marginal 


utility. ‘* The value of a thing ” he says, isthe 
measure of the effective service it renders to 
society, asa whole. ‘‘The price of things corre- 


sponds to the pain of acquisition.” 


CONFLICTING CURRENCY INTERESTS.— 
By Matthew Marshall, N, Y. ‘‘ Sun,” Dec. 5; 
1,600 words. 


Mr. Marshall says that the advancement of 
the de Rothschild scheme in the International 
Monetary Conference is significant in the fact 
that it is the first indication of a departure 
by the financial magnates of Great Britain from 
the unsympathetic and even hostile attitude 
they have heretofore uniformly maintained to- 


ward the silver standard. They have now ap 
parently come to the conclusion that the clamor 
in behalf of it can nolonger besafely disregarded. 
Precisely what evils Mr. de Rothschild and his 
compeers have discovered in the downward 
course of silver, Mr. Marshall says, it is diffi- 
cult to tell, ‘‘ But one of them may be the in- 
crease of discontent to the pitch of insubordina- 
tion among government employes in India, who 
being paid salaries fixed in silver rupees, find 
their compensation, when measured in gold, 
gradually sinking to nothing. Another may be 
the disaffection of the Lancashire cotton manu- 
facturers, who control many votes, and who 
fancy the depreciation of silver is hurting their 
business. It is possible, also, that the despair 
of the land owners of Great Britain as well as 
Ireland, who see the price of agricultural pro- 
duce reduced so low as to deprive their posses- 
sions of half their value, has reached a point 
when it must be heeded or produce a revolution, 
Or there may be after all only a general con- 
viction that the fall in the price of commodities 
as measured with gold has gone as far as it 
ought to go in justice, and now must be stopped 
if possible.” 

The writer says that a possible effect of the 
failure of the Conference to recommend any 
other than palliative measures for the benefit of 
silver may be to renew the struggle in this 
country for the restoration of the free and un- 
limited coinage of silver, and its consequent 
substitution. at the ratio of 16to 1, for gold. 


LECTURE ON BANKING, delivered by Lyman 
J. Gage, President of the First National Bank 
of Chicago; Chicago ‘‘ Inter-Ocean,” Novem- 
ber 15; 7,000 words. 


Mr. Gage’s discourse was delivered before an 
audience for the most part unlearned in the 
principles of banking, and he was therefore 
somewhat fundamental in his treatment of the 
subject. For beginners in the practice of bank- 
ing, however, every paragraph of the address 
is instructive and valuable. The lecturer treated 
among other topics, of the sources of profit, the 
transference of credit, bills of exchange, celerity 
of modern methods, causes of financial panics, 
the remedial force, the ideal banker, the clear- 
ing house and the Baring failure. He also em- 
phasized the importance of having a knowledge 
of the theory of banking, as well as of the prac- 
tice. ‘‘Good theory and good practice,” he 
said, ‘‘are very closely allied. The highest 
attainment is only possible when this union 
exists. * * * The business of banking 
touching very closely as it does, the industrial 
and commercial affairs of the community, may 
well require in those who conduct its operations 
a correct apprehension of those laws or princi- 
ples classed under the general name of political 
economy.” 
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GROVER CLEVELAND AND THE CUR- 
RENCY, Editorial in Philadelphia ‘‘Ledger,” 
November 14; 2,000 words. 


THE OUTLOOK FOR SILVER. Editorial in 
Denver ‘‘ Republican,”” November 12; 1,000 


words, 
°* s 6 


BOOK NOTICE. 


THE FARMERS’ TARIFF MANUAL.—By 
Daniel Strange. Question of the Day Series. 
G. P. Putnam’s Sons, New York. 


The writer endeavors to show that revenue 
and protective tariffs violate all the principles of 
correct taxation and good statesmanship. ‘If 
we mean by theory,”’ he says, ‘‘ mere specula- 
tion or a pretended demonstration of what is 
really fallacious then we learn that the protec- 
tionist is the true theorist.” 

No new facts or theories are advanced in the 
book. The plan pursued is to cite brief ex- 
tracts from the speeches and writings of the 
most eminent of the protectionists and then to 
refute them. We cannot agree with all the 
writer’s statements and conclusions. He says, 
for example, that a protective tariff is levied for 
the purpose of wholly excluding foreign products 
trom the American market ; whereas, in reality 
the policy of this country has been to exclude 
some foreign commodities absolutely, but in 
regard to others to merely keep up the price by 
the tariff, so that the home manufacturer may 
compete with the foreign products and still 
maintain the present standard of American 
wages. 

The book is evidently the result of considera- 
ble research. An array of statistics and facts, 
historical and otherwise are presented, and in 
addition much information in regard to the 
various theories relating to the tariff, This is 
valuable information, but its usefulness would 
have been increased by a more logical and con- 
cise method of statement, particularly as the 
book is primarily designed for the agricultural 
class, who like their intellectual food served up 
in clear and brief form. 


* * * 


KITiING DRAFTS, 





‘*You haven’t got an X that you could lend 
me?” said the shabby man with a six days’ 
growth of beard. 

‘“‘Why, certainly, old fellow,” replied his 
friend, handing over a bank note, ‘‘But what is 
the matter? The last time we met you seemed 
on the flood-tide of prosperity.” 

‘*So I was,” replied the other sadly. ‘‘Un- 
fortunately, my business has gone to smash 
irretrievably.” 

‘* What was it?” 

“Oh, it was something ina sort of speculative 
line, very light and profitable so long as it 
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lasted. 1 don’t mind telling you about it, 
strictly in confidence. My occupation was what 
is known as ‘kiting drafts,’”’ 

‘* What on earth is that?” 

‘*Well, it is something in the way of finan- 
ciering—a method of making money by theory 
rather than practice, Had it not been for an 
unjustified lack of confidence on the part of 
persons with whom I had business relations I 
might still be doing very well. The basis of the 
whole business is credit, without which the 
world could not get along and all industries 
would have to come to a standstill. To begin 
with, let us say that I borrowed $100.” 

‘* Yes, that’s easy enough so far.” 

‘* On the contrary, my dear fellow, that is the 
only difficult part of the whole performance. 
Once having obtained the $100 the rest is easy 
enough. I give my note for the amount at 
sixty days. Now, you know that I live in Balti- 
more and that until recently I was employed in 
one ot the departments.” 

“Yes, certainly,” 

‘On that point the speculative plan hinges to 
a certain extent. Just before the note becomes 
due I make a draft in Washington on myself in 
Baltimore at ten days’ sight foran amount suf- 
ficient to cover the note and interest. This 
draft I have discounted and with the money I 
pay the note.” 

“That is clear as mud.” 

‘‘Now, you observe that I have got the note 
out of the way. All I have to do is to pay the 
draft ten days later. But a day or two before 
it becomes due I draw in Baltimore on myself 
in Washington for a sum large enough to cover 
the first draft. This second draft I have dis- 
counted, paying the first draft, and I am not 
obliged to pay the second draft until ten days 
later. I pay it by drawing from Washington 
on myself in Baltimore.” 

‘* But you cannot keep that up indefinitely.” 

“On the contrary, that was my modest effort. 
It goes without saying that so long as I could 
keep the thing going on that plan, I need never 
pay the original $100. Obviously, I would be 
that much ahead on the speculation.” 

“But you could not live on that very long:” 

“Of course not. But it was possible for me 
to repeat the thing again and again, and so 
multiply the operations indefinitely, Inasmuch 
as my notes and drafts were always promptly 
paid when they fell due, my credit was neces- 
sarily first-rate. All I needed was credit to 
conduct a speculative business such as I de- 
scribe. Beginning in every case by borrowing 
a sum of money on my note, I could pay up by 
kiting drafts to cover it back and forth between 
Washington and Baltimore, I did not need to 
borrow the cash from any bank, which would 
have required an indorser, I got all the money 
I required from two or three friends in sums of 
$100 and $200. The notes I gave them were 
always paid, with interest, so that they lent me 
the same amounts again and again, and I was 
thus enabled each time to start a new series of 
drafts.” 

‘‘That was certainly a great scheme.” 

“Immense! Why, my dear sir, I had drafts 
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flying so thick between here and Baltimore that 
I must have added considerably to the banking 
business between the two cities. My desk at 
the department was covered every morning with 
letters from the banks containing notifications, 
etc. I began to feel like a veritable Napoleon 
of finance. In fact, the occupation engrossed 
so much of my attention that I had very little 
time to devote to my office duties. Consequent- 
ly, somewhat to my surprise, | found myself 
suddenly bonnced one fine day. It would not 
have mattered much, my speculative scheme 
being in such a prosperous way, only that dur- 
ing the same week my Baltimore bank, for some 
unaccountable reason, refused to discount one 
of my drafts. I could not procure the money 
otherwise at short notice, and the result was 
that my entire speculation fell to pieces. My 
credit vanished and my drafts were protested 
by the score. At present several actions at law 
are threatening me in Baltimore, and that is the 
reason why I am in Washington. Much ob- 
liged to you for the $10, old man.”—Washing- 
ton “Star,” 


* * * 


A NUGGET. 


The First Nat. Bank, Manchester, Iowa. 
December 3, 1892. 


Editor Banking Law Journal: 


Dear Sir:—Enclosed find draft for $5, in payment of 
my subscription to the BANKING Law JOURNAL. This 
sends it ahead of the yearsome. Please receipt it to 
date it pays meto. I have had twenty years actual 
practice of thelaw before entering this bank, and of 
allthe publications I have taken during that time, 
I consider yours the best for a banker. 

Yours truly, 
M. F. Leroy, Cashier. 


* * * 


‘BUSINESS NOTICES. 


The old and cumbersome system of employing 
a lawyer to search musty records every time a 
piece of property changed hands is fast being 
displaced by organized companies, who not 
only search the records but guarzantee the title; 
thus relieving the purchaser of the feeling of in- 
security, which must always follow the old 


system. Among the many companies of this 
kind, none offer better facilities or greater se- 
curities to investors, than the German-American 
Real Estate Title-Guarantee Company,34 Nassau 
Street. N. Y. That the public realize this is 
shown bya business which has more than 
doubled itself during the past year, and prom- 
ises to even exceed this increase in the future. 
It is also shown by their dividends and surplus, 
which have been fully covered. 

The company expects, as a result of its grow- 
ing business, to be compelled in the near future 
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to erect a building of its own in order to secure 
the necessary accommodations, 


* * & 
THE JOURNAL’S BANKERS’ DIRECTORY. 


An advertising feature of the JouRNAL which 
seems to be very well liked is contained in the 
pages entitled ‘‘The Bankers’ Directory.” 
Conveniently arranged for reference, and all 
changes in detail promptly made, it constitutes 
a ready source of reference concerning banks 
and bankers in all parts of the country. The 
list is made up exclusively of JoURNAL sub- 
scribers and is slowly growing in size. The at- 
tention of bankers is directed to its advantages, 
and a larger representation isasked, It enables 
banks to keep name, officers, capital, corres- 
pondents and special points prominently before 
the public AT A SMALL EXPENSE, The terms of 
representation are $10 per year, in addition to 
subscription. Try it for a year and you will 
recognize its value, 


* * * 


NEW YORK CORRESPONDENCE SCHOOL 
OF LAW. 


The law presumes everybody to know the 
law, and it is a truism to say that all persons 
who in any capacity have active dealings with 
the world should know something at least of 
that part of it which pertains to their own call- 
ing. And yet there is no practical subject upon 
which the average business man is more ig- 
norant, 

The founders of the New York Correspond- 
ence School of Law have realized this, and 
feeling that lack of opportunity to learn is its 
cause, have determined to give everybody a 
chance to study law. For $12 a year they send 
to their subscribers a weekly-printed lecture, 
written by the president of the school, William 
R. Baird, M. E., LL. B. or the vice-president, 
Charles N. Ironsides, A.M., LL.B., and contain- 
ing all the essential elements of a general know- 
ledge of law, and all the principles, including 
those of contracts of all kinds, real property, 
torts, et¢. which come up in everyday trans- 
actions. Supplemented by a few books on 
technical subjects, as for example, Practice and 
Evidence, the course is said to fit students for 
the bar. It is designed primarily, however, for 
business men, bankers, &c. who stmply want 
enough legal learning to give them independ- 
ence of their attorneys in ordinary transactions 
and to enable them to avoid the mistakes which 
lead to expensive litigation. 

The lectures are printed in convenient form, 
in large type, on good paper, and clearly, and 
are concisely written. 





